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KEY PROPOSAL: 

[To be decided by Indigenous groups]
SUMMARY: 

[A clear summary of the issue and what the treaty could offer in response, written in clear, accessible language – To be decided by Indigenous groups] 
Why is this important to address in the proposed treaty? 

In 2010, the then UN Special Rapporteur James Anaya noted that “with ever increasing frequency…corporate activities in indigenous territories are causing serious social conflicts, which spark circles of violence and, in turn, new human rights violations. In such situations, as the Special Rapporteur has already demonstrated, indigenous peoples are not the only victims: social conflicts relating to corporate activities in indigenous territories have a negative impact on the economic interests and the image of the corporations themselves, and on the interests of the Governments concerned”.
  
Citing research by different UN Special Procedures and relevantly experienced civil society organisations (CSOs), the UN Working Group on Business and Human Rights reported to the UN General Assembly in 2013 that “indigenous peoples are among the groups most severely affected by the activities of the extractive, agro-industrial and energy sectors. Reported adverse impacts range from impacts on the right of indigenous peoples to maintain their chosen traditional way of life, with their distinct cultural identity to discrimination in employment and access to goods and services (including financial services), access to land and security of land tenure, to displacement through forced or economic resettlement and associated serious abuses of civil and political rights, including impacts on human rights defenders, the right to life and bodily integrity.” 
  These impacts are compounded on indigenous women who are “subjected to multiple forms of discrimination based on gender and ethnicity” and “specific forms of discrimination or abuse, such as sexual violence”.
 
Furthermore, “indigenous peoples feel the cumulative effect of vulnerabilities that individually affect other groups who face increased risk of human rights violations, such as peasants, seasonal workers, the landless and ethnic minorities. They are often the target of racial discrimination, are politically and economically marginalized, lack formal title over their land and are often excluded from the regular labour market.”
 

During the Treaty Initiative consultations in Asia, Africa and Latin America, the testimony of numerous civil society organisations (CSO) confirmed that human rights violations experienced by marginalized communities, particularly indigenous people and communities, are often linked to the activities of corporations, particularly large and transnational corporations (TNCs). 
Whilst a number of existing international human rights law instruments outline state obligations relating to indigenous peoples, the current framework does not directly or adequately address human rights violations arising in connection with corporate activity.  It is essential that the proposed treaty is responsive to the lived experience of such communities – representing approximately 370 million people globally – as unique to such groups and as reflective of impacts felt by wider populations who are similarly situated.

What is the legal context? 

The international legal framework relating to indigenous peoples

The rights of indigenous peoples are recognised in various international legal instruments. Of particular relevance to the treaty is the Right to Free, Prior and Informed Consent (FPIC).   Within the international legal sphere FPIC is the most coherent legal acknowledgment of indigenous peoples’ legitimate decision-making authority over activities impacting their lives. This authority is characterised by the ability to approve or disapprove of activities on the land to which their peoples’ culture and identity is intrinsically bound.  FPIC is derived from the legal right to self-determination which is recognised as part of customary international law and contained in various seminal international legal instruments, such as article 1(2) of the Charter of the United Nations.
 Moreover, the first article of both the International Covenant on Civil and Political Rights and the International Covenant on Economic Social and Cultural Rights recognise that “all peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development”. 
  The International Court of Justice has declared this right “irreproachable”.

Management of the territory and resources where Indigenous People live must defer to the input of indigenous people when considering what to do to their land and resources.  As the UN Human Rights Committee has explained, Indigenous People have a right to enjoy their own culture and this may consist in a way of life that is closely associated with territory and use of it resources.
   
Other international legal instruments also recognize aspects of FPIC, including Article 5 (c) of the Convention on the Elimination of All Forms of Racial Discrimination (CERD)
 that guarantees the right of everyone to take part in the conduct of public affairs at any level. Elaborating on this further, the UN Committee that oversees the implementation of CERD requires that States “ensure that members of Indigenous Peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent”.
 
Furthermore, the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) is an authoritative international legal standard in this area, covering a range of human rights issues relevant to the lives of indigenous peoples.  While UNDRIP is non-binding, it does represent an international legal commitment by UN member states to understand and respond to contemporary challenges and political/socio-economic reality relevant to many indigenous communities. 

Article 10 of UNDRIP prohibits the forcible removal of Indigenous Peoples from their lands and prevents any relocation taking place “without the free, prior and informed consent of the Indigenous Peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return.”
  In cases where Indigenous Peoples have had their lands or resources confiscated, taken, occupied, used or damaged, article 28(1) of the Declaration provides them with “the right to redress, by means that can include restitution or, when this is not possible, just, fair and equitable compensation, for the lands, territories and resources which they have traditionally owned or otherwise occupied or used”.

Another key instrument of international law specifically relevant to the rights of indigenous peoples is the International Labor Organisation Convention 169 concerning the rights of indigenous and tribal peoples.  Article 3 stipulates that “no form of force or coercion shall be used in violation of the human rights and fundamental freedoms of [indigenous people]”.
  Article 6 recognises the importance of consultation with indigenous peoples for all matters related to this broad Convention. This article requires that the application of the provisions of the Convention requires governments to “consult the people concerned...in particular through their representative institutions...whenever consideration is being given to legislative or administrative measures which may affect them”.
 
The second requirement of this provision is that means are established that allow Indigenous People to “freely participate...at all levels of decision-making” in all bodies (i.e. elective and administrative) that are responsible for policies and programmes which concern Indigenous Peoples. The final important element of Article 6 states that “The consultations carried out in application of this Convention shall be undertaken, in good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent to the proposed measures”.

While these aforementioned international legal instruments, particularly the passage of the UN Declaration on the Rights of Indigenous Peoples (UNDRIPs) and ILO Convention 169, provide authoritative international legal standards in this area, there is no binding international law dealing explicitly with the specific issues arising from effect on indigenous peoples from the activities of corporate activities.  There is therefore a need for the UN treaty to complement the existing framework by ensuring the rights of indigenous people, who still bear the brunt of a significant proportion of corporate-related human rights violations, are directly protected in the new framework of international human rights law concerning regulation of the activities of businesses. 

The UN Guiding Principles on Business and Human Rights 
The scope of the “business responsibility to respect human rights” contained in the UN Guiding Principles on Business and Human Rights (UNGPs) does not cover UNDRIPs or ILO Convention 169.
 Beyond this, the text of the UNGPs the make scant reference to the rights of indigenous peoples, only vaguely suggesting states provide guidance to businesses on how to deal with issues faced by indigenous peoples,
 implying the existence of UN standards in relation to indigenous peoples
 and recognizing the dearth of legal support for indigenous people to access remedies.
 It is evident this piecemeal approach needs to be augmented with a more detailed approach in a binding treaty in order to adequately address the challenging issues facing indigenous peoples as a result of corporate activities. 
State implementation of this framework

Some states do not recognise the aformentioned instruments, although, as stated by the UN Special Rapporteur on indigenous peoples, “businesses cannot use limited recognition,

or absence of explicit recognition, of indigenous peoples in the countries in which they operate as an excuse not to apply the minimum international standards applicable to indigenous peoples, including in cases where States are opposed to the application of such standards.”
 

Where some states have regulated to include enhanced legal standards in the context of corporate operations that engage indigenous and tribal peoples, for example the Forest Rights Act in India or the Indigenous Peoples Rights Act in the Philippines, these are limited in scope and are not standard across states.  [Additional examples? Are other domestic examples patchwork?]

What are the components of the proposal? 

General
In recognising that reference to core human rights instruments do not adequately address situations of corporate human rights violations impacting indigenous peoples, the proposed treaty should set out the State obligation to [What are the primary asks of indigenous organisations for the treaty? What gaps do the existing instruments leave open? What should international law do to further clarify the rights of indigenous peoples in the context of corporate activities? Do they reference one or several existing standards, including UNDRIP and/or ILO 169?] 
Free, Prior and Informed Consent
The proposed treaty must clearly reaffirm the right of indigenous people to free, prior and informed consent at all stages of corporate activity, and actions of the state relating to business activities such as in the context of state negotiation of investment treaties and contracts that are likely to impact on human rights.  The treaty must reaffirm that the right to withhold consent is a fundamental component of the overall right to free, prior and informed consent.  More generally, the treaty should also clarify state obligations regarding access to information and meaningful participation for all communities in the context of the activities of businesses.
Recognition of the particular experiences of indigenous peoples in the drafting of treaty provisions

In light of the disproportionate and different impact that corporate human rights violations often have on indigenous peoples, it is essential that the provisions of the proposed treaty be drafted to reflect this reality adequately.  This will involve consideration of the specific rights and experiences of indigenous peoples in relation to, among other issues: corporate human rights due diligence procedures; access to effective remedial mechanisms (noting language barriers, among other issues); the right to an effective remedy (noting issues including collective connection to land and property, the relevance of customary law and practice, individual and general remedies appropriate and tailored to respond to human rights violations against indigenous peoples); and the protection of human rights defenders impacted by corporate activity. 
As was mentioned in the course of the Treaty Initiative consultations, CSOs expressed that when dealing with the right to an effective remedy the treaty must go beyond the historically common cash compensation-orientated approach to reparations for violations, and recognize the paramount importance that access to land plays for people and communities, particularly indigenous people, in maintaining their livelihood, culture, identity and spiritual wellbeing. 
� This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by William David, and reflecting on CSO inputs, attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this � HYPERLINK "https://www.escr-net.org/corporateaccountability/treatyinitiative" �Treaty Initiative� project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 





� UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya.  Report to the UN Human Rights Council (2010), p. 29. Available at: � HYPERLINK "http://unsr.jamesanaya.org/docs/annual/2010_hrc_annual_report_en.pdf" �http://unsr.jamesanaya.org/docs/annual/2010_hrc_annual_report_en.pdf� 


� UN Working Group on Human Rights and transnational corporations and other business enterprises. Report to the General Assembly (2013), p. 3. Available at: � HYPERLINK "https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/420/90/PDF/N1342090.pdf?OpenElement" �https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/420/90/PDF/N1342090.pdf?OpenElement� 


� UN Working Group on Human Rights and transnational corporations and other business enterprises. Report to the General Assembly (2013), p. 4. 


� As above, n 3.  


� Charter of the United Nations, (1945), Article 1 (2).


� See: International Covenant on Civil and Political Rights, (1966), Article 1; International Covenant on Economic Social and Cultural Rights, (1966) Article 1.


� In a 1995 judgment ('East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995), the International Court of Justice proclaimed on page 102 that “the right of peoples to self-determination...is irreproachable. The principle of self-determination of peoples has been recognised by the UN Charter and in the jurisprudence of the [International] Court [of Justice]…it is one of the essential principles of contemporary international law”.


� UN Human Rights Committee, ‘General Comment 23: The Rights of Minorities (Art. 27)’ (1994), paragraph 3.2.


� Convention on the Elimination of All Forms of Racial Discrimination, 1965.


� UN Committee on the Elimination of All Forms of Racial Discrimination, ‘General Recommendation No. 23: The Rights of Indigenous Peoples’ (1997), 4 (d). 


� UN Declaration on the Rights of Indigenous Peoples, 2007, Article 10.


� UN Declaration on the Rights of Indigenous Peoples, 2007, Article 10.


� ILO Convention 169 (1989), Article 3.


� ILO Convention 169 (1989), Article 6.


� ILO Convention 169 (1989), Article 6.


� UN Guiding Principles on Business and Human Rights, Principle 12. 


� Commentary to UNGP 3. 


� Commentary to UNGP 12.


� Commentary to UNGP 26. 


� UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya.  Report to the UN Human Rights Council (2011), p. 95. Available at: � HYPERLINK "http://unsr.jamesanaya.org/docs/annual/2011-ga-annual-report-en.pdf" �http://unsr.jamesanaya.org/docs/annual/2011-ga-annual-report-en.pdf� 





DRAFT – DO NOT CITE


