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PROPOSAL: Human Rights Due Diligence
ESCR-Net & FIDH Joint Treaty Initiative Project
 

KEY PROPOSAL:

States must establish human rights due diligence activities that corporations are legally required to do, and establish effective compliance mechanisms and consequences for non-compliance. 

SUMMARY: 

Human rights due diligence is a key concept of the UN Guiding Principles on Business and Human Rights (UNGPs). Linking the three pillars articulated by the UNGPs, i.e. respect, protect and remedy, human rights due diligence concerns the responsibility and activities by which business enterprises should identify, prevent, mitigate and account for the harms they cause, contribute to, or to which they are linked. 

The proposed treaty offers the opportunity to outline the State obligation to clarify the concept and elements of human rights due diligence, as well as confirm the circumstances in which undertaking human rights due diligence can be relied upon as a defence to a claim of a human rights violation. 

Why is this important to address in the proposed treaty? 
A current lack of statutory clarification regarding the standards of human rights due diligence, combined with the diversity of corporate structures (including where a parent company and its subsidiaries are incorporated in different countries), issues as to whether the law in one country extends to actions in another country (i.e. transnational/extraterritorial applications), the relevant law that applies to the harm caused (being the 'applicable law'), the difficulties in obtaining evidence, and the costs of legal proceedings' makes it very difficult for those harmed by a corporation or the conduct of a subsidiary company to seek reparation by filing a claim against a (parent) company.
Throughout the Treaty Initiative regional consultations with CSOs organisations expressed frustration with the lack of meaningful human rights due diligence procedures established by corporations. This included calls for human rights impact assessment and forms of monitoring, greater transparency of activities (including the release of important information related to corporate activities), and improved consultation processes (including processes to respect the rights of indigenous peoples to free, prior and informed consent). 
What is the relevant legal context?

International and comparative law 

The concept of human rights due diligence is defined by the UN as follows: 

Such a measure of prudence, activity, or assiduity, as is properly to be expected from, and ordinarily exercised by, a reasonable and prudent [person or enterprise] under the particular circumstances; not measured by any absolute standard, but depending on the relative facts of the special case. In the context of the Guiding Principles, human rights due diligence comprises an ongoing management process that a reasonable and prudent enterprise needs to undertake, in light of its circumstances (including sector, operating context, size and similar factors) to meet its responsibility to respect human rights.

An additional relevant element may be whether a company is aware that industry peers are causing or contributing to adverse human rights impacts.

There, as yet, is no internationally accepted definition of human rights due diligence. However, various State legislation, such as the UK's Modern Slavery Act, the US's Federal Acquisition Regulations, and the EU's Transparency Directive, give indications as to what type of reporting may be required of companies to show they have acted with due diligence. Similarly, some case law, such as Chandler v Cape in the UK (see below), indicate the extent to which a parent company may be responsible for actions of their subsidiaries if they have not acted with due diligence. The OECD has begun to create some clarification of the actions needed by companies in their June 2016 draft Due Diligence Guidance for Responsible Business Conduct.
. However, the only definition given in that draft is: '“Due diligence” combines both the notion of “due” – i.e. that it is commensurate with the risks to be covered and “diligence” – i.e. acting with prudence and perseverance to address risks in light of the circumstances. It is a process for enterprises to “know and show” what they are doing about their adverse impacts.'
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Whilst the UN Guiding Principles on Business and Human Rights (UNGPs) do not include an explicit definition of human rights due diligence, they reference the responsibility and activities by which business enterprises should identify, prevent, mitigate and account for the harms they cause, contribute to, or to which they are linked.
 These elements are clarified in UNGP 17 to have the following components: 
( Assessment of actual and potential human rights impacts; 
( Integration of, and action in relation to, this assessment; 
( Monitoring of responses to the integration and action; 
( Communication regarding how impacts are addressed; and 
( Ensuring this is an ongoing activity.
 
The UNGPs also note a difference of responsibilities on business enterprises in relation to due diligence for their own actions, where they cause or contribute to adverse human rights impacts, and actions of third parties (such as on a supply chain), where they should prevent or mitigate adverse human rights impacts and not be complicit in third party abuses.

This difference is important if there is to be a requirement in the treaty for parent companies to have due diligence responsibilities for their subsidiaries, as is suggested by the current French Bill on a duty of vigilance
 and some case law on the duty of care.
 It would also be relevant in terms of whether it is possible to transfer responsibilities along a value chain, such as through a contractual provision, or there is a duty of due diligence that remains at all times with a business enterprise. The terminology of a business enterprise used in the UNGPs hints at the idea that each corporate entity is not seen in isolation, even if the parts of it are incorporated in different states. 

UNGP 17 also acknowledges that human rights due diligence will vary in complexity with the size of the business enterprise, the risk of severe human rights impacts, and the nature and context of its operations. The latter issues would seem to require some external body to conduct the human rights impact assessment, as then appropriate comparator examples can be judged, and salient human rights of each operation are considered.
State regulation of this obligation 

The commentary to the UNGPs provides guidance for the implementation of human rights due diligence in practice, which in turn offers a framework for State regulation of such activities. As such, human rights due diligence requirements are increasingly finding their way into legislation. Examples include the US Dodd-Frank Act, 
 the US Department of States reporting requirements for US firms in Burma, 
 and the EU Directive on the disclosure of non-financial information by certain large companies. 

The UK Modern Slavery Act is another example.
 However, these laws are piecemeal, as they deal with some specific human rights issues and not all human rights, are not present in most States, and are yet to show consistent and effective implementation.  
 What are the components of the proposal?

In seeking to address current gaps regarding the execution of human rights due diligence in practice, the proposed treaty could: 
( Confirm that all human rights due diligence should be conducted according to, at minimum, the international standards of the Guiding Principles. While the concept of human rights due diligence might be left open to interpretation through case law and legislation, a treaty could confirm that, among other things: a corporation retains responsibility for human rights due diligence action at all times, including for its subsidiaries and other parts of a business enterprise; requirements of due diligence must be included in all business contracts, including along its value chain, with active monitoring remaining a responsibility of the contracting party; and a home state of a corporation retains some international legal responsibility for the corporations actions across all its business enterprise, no matter where part of that enterprise is incorporated. One means of achieving the latter could be linked to requirements on a home state of international cooperation and capacity building in the host state. 
For example, under the ICESCR, there is an obligation (primarily on developed States) of 'international assistance and cooperation, especially economic and technical' to achieve the realization of human rights in every State. By providing this assistance and cooperation, through regulation of their corporate national (and their broader enterprises), developed States can cooperate with developing States to protect human rights, and, if they also provide technical assistance through template laws and training, it can assist in capacity building of the developing States to implement effective regulation of business activity that could violate human rights within their State.
( Confirm a clear State obligation to put in place legislation or other regulation to require business enterprises to identify, prevent, mitigate and account for adverse human rights impacts.  It can do this by requiring all business enterprises to undertake a human rights impact assessment at key stages, such as for new or changed activities/operations and changed circumstances, and on an annual basis at least. This would normally include providing evidence of integration, tracking and monitoring, and transparent communication as to how human rights impacts are addressed. It is also important that there is a requirement of free and informed consultation with stakeholders, especially local communities, which is undertaken appropriately - including being culturally appropriate - and that the human rights impact assessment and the other elements of human rights due diligence have external supervision. There would need to be a legal consequence where there is failure to comply with all these requirements. 
( Confirm that a business enterprise that had conducted appropriate human rights due diligence may rely on it as a defence to a claim, though only where a third party has caused adverse human rights impacts. In some states, proving due diligence affords a defence against liability,
 provides for a reduction in sentence
 or provides for a defence where the business enterprise can prove that it had adequate procedures in place to prevent an impact. 
 However, the Special Representative on Human Rights and Business seemed to indicate that he did not support the use of human rights due diligence action as a defence, as least where it concerned a human rights impact by the business enterprise itself.

Yet, as noted above, as there is a difference in responsibilities on a business enterprise as between the actions of the business enterprise itself and actions of third parties, the best approach may be to allow the defence of having conducting human rights due diligence to be available only where the adverse human rights impact is caused by a third party. So if the business enterprise has conducted human rights due diligence appropriately and there is an unforeseen human rights impact by a third party, the business enterprise could be considered to have done all they could to prevent it. This would also be relevant for claims of complicity against a business enterprise. The burden of proof would remain on the business enterprise to show that their human rights due diligence complied with the UNGPs. 

How is this related to other key proposals?

This proposal touches on many other areas of the future treaty, but in particular this Proposal should be read in conjunction with the following Treaty Initiative proposals: parent company liability, extraterritorial obligations, corporate legal liability; and corporate legal responsibility to respect human rights.
� This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Robert McCorquodale and Marcos Orellana, reflecting on CSO inputs, and it attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead authors or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this � HYPERLINK "https://www.escr-net.org/corporateaccountability/treatyinitiative" �Treaty Initiative� project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 
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