





PROPOSAL: Extraterritorial Obligations

ESCR-Net & FIDH Joint Treaty Initiative Project[footnoteRef:1] [1:  This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Marcos Orellana, with the support of Carlos Lopez and Olivier de Schutter, reflecting on CSO inputs. It attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net or FIDH.  This proposal, as well as others produced in this Treaty Initiative project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views).] 


KEY PROPOSAL: 
[bookmark: _GoBack]In order to ensure that the treaty consolidates a well-founded normative development in the area of extraterritorial obligations the treaty should include provisions that are guided by articles 24, 25 and 26 of the Maastricht Principles, with the important addition that the treaty would cover civil, cultural, economic, political and social rights.   

SUMMARY: 
One of the features of economic globalization is that corporate activity crosses national boundaries.  In practice, this cross-border activity derives in a serious governance gap where two conditions are present, namely: where the home state of a corporation refuses to recognize and implement the extraterritorial dimension of its duty to protect human rights; and where the host state is unwilling, unable or complicit in corporate human rights abuses.  Closing this gap requires effective control by the home State over corporations with which it maintains a reasonable link, as well as real access to judicial or other remedies in the home State for affected people. 

Why is this important to address in the proposed treaty? 
Often the biggest challenge faced by people and communities impacted by the activities of corporations comes when trying to access the courts or other remedial mechanisms in the home country of the company or companies involved.  In legal terms, different countries have different rules about whether or how someone affected by a company from their country can access the court to seek remedy.  Even when it is theoretically possible to pursue a remedy across borders, there are often challenges obtaining evidence or the cooperation of the authorities in one or other of the countries involved.  The cost of litigating in another state are also very high, and working together with lawyers across languages and long distances adds further complications.  The judicial systems of other countries often also suffer from the kinds of political pressures that undermine proceedings in the country where the human rights violations took place. 

On the positive side, there is also the possibility that the judiciary is the ‘home’ state of a corporation is more independent, with stronger rule of law and therefore greater resistance to the influence of powerful large corporations, as well as providing access to the assets of the parent corporation in their home jurisdiction.  It is for these reasons that access to the judicial system in a corporation’s home state is a key priority for those impacted by corporate human rights abuses. 

What is the relevant legal context? 
The State's obligation to protect human rights from interference by private parties, including business enterprises, is widely recognized in international human rights law. The extraterritorial dimension of this obligation, however, remains contested by a few States. ETOs can be generally conceptualized in human rights law as “the human rights obligations of Governments toward people living outside of its own territory.”[footnoteRef:2]  While the application of ETOs to transnational corporations (TNCs) and other business enterprises is supported by the opinions of international tribunals, treaty bodies, and U.N. Special Procedures, serious gaps currently remain as to their effective implementation. For this reason, the discussions at the OEIWG are addressing whether and how an international legally binding instrument on TNCs and human rights can incorporate ETOs.  [2:  Jean Ziegler, Report of the Special Rapporteur on the Right to Food, ¶ 35, U.N. Doc. E/CN.4/2005/47 (Jan. 24, 2005). ] 


Opinions of U.N. Treaty Bodies
Treaty bodies overseeing compliance and implementation of their respective human rights instruments have addressed ETOs in their general comments outlining their interpretation of their respective instruments, as well as in concluding observations regarding the examination of particular States. The following is an illustrative list of opinions of UN Treaty Bodies.[footnoteRef:3]  [3:  See also, the Committee for Economic, Social and Cultural Rights (CESCR) statement which has expressed the obligation of States Parties to the International Covenant on Economic, Social and Cultural Rights (ICESCR) “to ensure that all economic, social and cultural rights laid down in the Covenant are fully respected and rights holders adequately protected in the context of corporate activities.” In elaborating on this obligation, the CESCR stated that “States Parties should take steps to prevent human rights contraventions abroad by corporations which have their main seat under their jurisdiction, without infringing the sovereignty or diminishing the obligations of the host States under the Covenant.” UN Committee on Economic, Social and Cultural Rights [CESCR], Statement on the Obligations of States Parties Regarding the Corporate Sector and Economic, Social, and Cultural Rights, ¶ 1, U.N. Doc. E/C.12/2011/1 (July 12, 2011).] 


[bookmark: _Ref421356429]The Committee on the Rights of the Child (CRC) has explicitly stated that “home States have [human rights] obligations . . . in the context of businesses’ extraterritorial activities and operations, provided that there is a reasonable link between the State and the conduct concerned.”[footnoteRef:4] According to the CRC, said ‘reasonable link’ exists where “a business enterprise has its centre of activity, is registered or domiciled, or has its main place of business or substantial business activities in the State concerned.”[footnoteRef:5]  [4:  Comm. On Rights of the Child [CRC], General Comment No. 16 on State Obligations Regarding the Impact of the Business Sector on Children’s Rights, U.N. Doc. CRC/C/GC/16 (April 17, 2013), ¶ 43.]  [5:  Id.] 

The Human Rights Committee has stated that “a State party must respect and ensure the rights laid down in the [International Covenant on Civil and Political Rights] to anyone within the power or effective control of that State Party, even if not situated within the territory of the State Party.”[footnoteRef:6]  The Committee Against Torture (CAT) has similarly stated that States should regulate “in all areas where the State party exercises, directly or indirectly, in whole or in part, de jure or de facto effective control, in accordance with international law.”[footnoteRef:7] [6:  Human Rights Committee, General Comment No. 31: Nature of the General Legal Obligation on States Parties to the Covenant, ¶ 10, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004). ]  [7:  Committee Against Torture [CAT], General Comment No. 2: Implementation of Article 2 by States Parties, ¶ 16, CAT/C/GC/2 (Nov. 23, 2007). ] 


Applying ETOs
The opinions of the U.N. Treaty Bodies (examined above) have established three tests that human rights bodies have used to articulate ETOs.  They are as follows: 
  
1) ‘Effective Control’: This test establishes an ETO to protect where the State exerts ‘effective control’ over the private parties or their operations. Under this narrow test, States only have an ETO to protect when the control over the private actors by the State is such that the private actor may be equated with an organ of the government or as acting on behalf of the government.[footnoteRef:8] 
 [8:  See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 I.C.J. 14, 181 (June 27), ¶ VII.4.] 

2) ‘Decisive Influence’: This test imposes an ETO to protect when the State exerts ‘decisive influence’ over the private parties or their operations. A State may be said to have ‘decisive influence’ over a private actor when it can materially influence the corporation's conduct overseas. This influence may result from economic, financial, political, military or other form of support, etc.[footnoteRef:9] This test is particularly relevant in the context of business and human rights in light of the relationship that States have vis-à-vis their TNCs. Home-States often provide economic, financial, political, and other forms of support for TNC activities abroad, for example in the form of diplomatic efforts, negotiation and ratification of investment agreements, and political influence in international financial institutions, and these forms of support may rise to the level of material influence over the corporation's conduct overeas. Further, home-States enable TNCs’ legal existence and exert control and influence over TNCs through their own domestic corporate law. [9:  See Ilascu & Others v. Moldova and Russia, 2004-VII Eur. Ct. H.R. 179 (July 8), ¶ 392; Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), 2007 I.C.J. 43 (Feb. 26), ¶ 435.] 


3) ‘Reasonable Link’. A broader test than the other two outlined above, this test imposes an ETO to protect on a State if there is a ‘reasonable link’ between the State and the conduct of the private actors. A ‘reasonable link’ may be said to exist where the private actor, e.g., a business enterprise, has its center of activity, is registered or domiciled, or if the private actor carries out substantial activity in the State concerned.[footnoteRef:10] [10:  See Comm. On Rights of the Child [CRC], General Comment No. 16 on State Obligations Regarding the Impact of the Business Sector on Children’s Rights, U.N. Doc. CRC/C/GC/16 (April 17, 2013), ¶ 43.] 

Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights
Each of the above standards has been incorporated into the Maastricht Principles on the Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights,[footnoteRef:11] which is an instrument drafted by a group of world-renowned experts in international and human rights law to articulate the current state of international law regarding ETOs.  [11:  Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights, 29 NETH. Q. HUMAN RIGHTS 578 (2011), [hereinafter Maastricht Principles] available at http://www.maastrichtuniversity.nl/web/Institutes/MaastrichtCentreForHumanRights/MaastrichtETOPrinciples.htm.] 


The Maastricht Principles comprehensively lay out the content and scope of ETOs as reflected in international human rights law, and as such provide a strong legal basis for the codification of ETOs in an internationally legally binding instrument.  Maastricht Principle 8 defines two types of obligations as extraterritorial. The first type includes obligations relating to the acts and omissions of a State, within or beyond its territory, that have effects on the enjoyment of human rights outside of that State’s territory.[footnoteRef:12] The second type includes obligations of a global character, as set out in the Charter of the United Nations and in human rights instruments, to take action separately and jointly through international cooperation, to realize human rights universally.[footnoteRef:13] [12:  Id., ¶ 8(a).]  [13:  Id., ¶ 8(b).] 


Maastricht Principle 9 covers the scope of the Principles, namely where a state has ‘effective control’, ‘decisive influence’ or a ‘reasonable link’, as covered above.  Maastricht Principle 10 sets out limitations on the scope of extraterritorial jurisdiction, providing that a State’s obligation to respect, protect, and fulfil extraterritorially does not authorize a State to act in violation of the U.N. Charter or general international law.[footnoteRef:14]  [14:  Id.  ¶ 10.] 


UN Guiding Principles
[bookmark: _Ref420675510][bookmark: _Ref420675538]With regard to ETOs, the Guiding Principles on Business and Human Rights,[footnoteRef:15] concluded: “At present, states are not generally required under international human rights law to regulate the extra-territorial activities of businesses domiciled in their territory and/or jurisdiction. Nor are they generally prohibited from doing so, provided there is a jurisdictional basis.”[footnoteRef:16]  This approach has, however, been criticized on the grounds that it does not accurately reflect the aforementioned opinions of U.N. treaty bodies and special mandate holders regarding ETOs.[footnoteRef:17]  [15:  John Ruggie, Special Representative on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, U.N. Guiding Principles on Business and Human Rights: Implementing the Respect, Protect and Remedy Framework, U.N. Doc. A/HRC/17/31 (March 21, 2011) [hereinafter U.N. Guiding Principles].]  [16:  Id., ¶ 2 cmt.]  [17:  Amnesty International, CIDSE, ESCR-Net, FIDH, Human Rights Watch, International Commission of Jurists, RAID (2011) ‘Joint Civil Society Statement on the draft Guiding Principles on Business and Human Rights’, available at: https://www.fidh.org/IMG/pdf/Joint_CSO_Statement_on_GPs.pdf  The statement criticized the then-draft Guiding Principles for encouraging business enterprises to respect human rights throughout their global operations. The CSOs wrote that “This does not reflect increasing international recognition, including by UN treaty bodies, of the legal obligation for States to take action to prevent abuses by their companies overseas.”.  The final version altered slightly in Principle 2, calling instead for states to “set out clearly the expectation” that all business enterprises should respect human rights throughout the operations.  again failing to address the shortfall vis-à-vis the requirement laid-out in the aforementioned jurisprudence of UN treaty bodies.” ] 


State implementation of this obligation
While there are many different examples of national legislation that has extraterritorial effect on companies with regard to human rights, in recent years a number of notable national and sub-national laws have been developed in this area.  For example, in the United States the Dodd-Frank Wall Street Reform and Consumer Protection Act (2010) contains a number of relevant provisions. Section 1502 requires companies to make annual disclosures to the Securities and Exchange Commission concerning whether any minerals they source originated in the DRC or an adjoining country. Section 1504 requires extractive companies to annually make public “any payment made by [them], a subsidiary, or an entity under its control to a foreign government or the federal government for the purpose of the commercial development of oil, natural gas, or minerals”.[footnoteRef:18] The European union passed legislation with similar effect after the adoption of Dodd-Frank.[footnoteRef:19]  At the state level, California has passed a Transparency in Supply Chains Act (2015) requires medium and large companies to disclose their initiatives to eradicate slavery and human trafficking from their supply chains.[footnoteRef:20] The UK has also passed the Modern Slavery Act (2015) which, among other things, requires corporations to produce a statement on slavery and human trafficking in their annual report.[footnoteRef:21] The act has led to convictions in the UK for acts committed outside the country.[footnoteRef:22] [18:  Dodd-Frank Wall Street Reform and Consumer Protection Act (2010) H.R. 4173.  Available at: https://www.congress.gov/bill/111th-congress/house-bill/4173 ]  [19:  European Union (2013) ‘Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the financial statements, consolidated financial statements and related reports of certain types of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives 78/660/EEC and 83/349/EEC. Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0034&from=EN ]  [20:  For further information please see: Harris, K.D. (2015) ‘The California Transparency in Supply Chains Act – A Resource Guide’, available at: https://oag.ca.gov/sites/all/files/agweb/pdfs/sb657/resource-guide.pdf ]  [21:  Modern Slavery Act (UK) (2015). Available at: http://www.legislation.gov.uk/ukpga/2015/30/contents/enacted/data.htm ]  [22:  See, Business and Human Rights Resource Centre, ‘UK Modern Slavery Act’ available at: https://business-humanrights.org/en/uk-modern-slavery-act. ] 


What are the components of the proposal?  
Effective operationalization of ETOs under human rights law is critical to closing existing gaps of protection with regard to corporate accountability for human rights abuses. The articulation of ETOs in an internationally legally binding instrument on TNCs and other business enterprises with respect to human rights would also confront the structural imbalance apparent in the international legal order which privileges business interests above human rights protections. 

The Maastricht Principles comprehensively lay out the content and scope of ETOs as reflected in international human rights law, thereby providing a strong basis for the operationalization of ETOs with respect to all human rights.  Therefore, treaty provisions dealing with ETOs should draw from principles 24, 25 and 26 to address this pressing issue.  

Firstly, by incorporating Maastricht Principle 24, the treaty would ensure that “All States must take necessary measures to ensure that non-State actors which they are in a position to regulate, . . . such as private individuals and organizations, and transnational corporations and other business enterprises, do not nullify or impair the enjoyment of economic, social, and cultural rights.”[footnoteRef:23] In this case, the treaty should also extend the scope of this provision to civil and political rights.  The measures included in this provision cover administrative, legislative, investigative, adjudicatory and other measures.[footnoteRef:24] For example, mandatory human rights due diligence, as discussed in the Treaty Initiative proposal on this theme, provides one means for bringing into operation this element of extraterritorial oversight.  Only providing access to procurement for corporations that implement certain measures within their global practices and supply chains would be another means of bringing some aspects of effective ETO regulation into effect. Concerning adjudicatory measures, many potential means for reducing barriers to accessing an effective remedy in home states (such a removing the ‘corporate veil’, etc) would be an important step forward in the treaty, which are covered in the Treaty Initiative proposal titled ‘Effective Remedies’.  [23:  Maastricht Principles, supra note 19, ¶ 24.]  [24:  Id.] 


By including Maastricht Principle 25 into the treaty it would prescribe the circumstances which elicit ETOs, namely that, “States must adopt and enforce measures to protect” in circumstances where “the harm or threat of harm originates or occurs on its territory;”[footnoteRef:25] where “the non-State actor has the nationality of the State concerned;”[footnoteRef:26] or where “any conduct impairing . . . rights constitutes a violation of a peremptory norm of international law.”[footnoteRef:27] Incorporation of Principle 25 would include the ‘reasonable link’ test, providing that states must adopt and enforce measures to protect “where there is a reasonable link between the State concerned and the conduct it seeks to regulate, including where relevant aspects of a non-State actor’s activities are carried out in that State’s territory.”[footnoteRef:28] This Principle further elaborates that “where any conduct impairing . . . rights constitutes a crime under international law, States must exercise universal jurisdiction over those bearing a responsibility or lawfully transfer them to an appropriate jurisdiction.”[footnoteRef:29]  [25:  Id., ¶ 25(a).]  [26:  Id., ¶ 25(b).]  [27:  Id., ¶ 25(e).]  [28:  Id., ¶ 25(d).]  [29:  Id., ¶ 25(e).] 


Finally, the inclusion of Maastricht Principle 26 into the treaty would ensure that if the State is “in a position to influence the conduct of non-State actors, even if they are not in a position to regulate such conduct, such as through their public procurement system or international diplomacy, [the State] should exercise such influence, in accordance with the Charter of the United Nations and general international law, in order to protect [human] rights.”[footnoteRef:30] This is consistent with the principles of international cooperation set out in the U.N. Charter[footnoteRef:31] [30:  Id., ¶ 26.]  [31:  See U.N. Charter arts. 55, 56.] 


How is this related to other key proposals? 
This proposal touches on many other areas of the future treaty, but in particular this Proposal should be read in conjunction with the following Treaty Initiative proposals: Remedial Mechanisms, Effective Remedies and Due Diligence. 
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