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KEY PROPOSAL

States must confirm the primacy of human rights, as guaranteed by their pre-existing obligations to respect, protect and fulfil human rights, in the context of negotiation, interpretation and dispute resolution of trade and investment treaties. 
SUMMARY 
Free trade in goods and services – the process of eliminating barriers to trade between countries – has been a key pillar of the neoliberal political and economic project for more than 50 years. During that time, the world’s most powerful economic and political institutions
 have promoted free trade as a central driver of economic growth, poverty reduction and – most recently – sustainable development. Similarly, foreign investment – investment by a company or entity in one country in a company or entity in another country – has become an increasingly important goal of free trade agreements). 
Today, thousands of bilateral and multilateral trade and investment treaties between countries exist, as negotiated both through the World Trade Organization (WTO) and outside its ambit, creating a complex system governing trade and investment practices globally. However, these agreements have often been driven by the interests of powerful corporations and have served to consolidate their profit and market share at the expense of local opportunities for decent work, sustainable and equitable economies, and human rights.
 Further, dispute resolution under such agreements can act to prevent the realisation of human rights by favouring corporate interests. The proposed treaty provides the opportunity for States to confirm that human rights obligations and the provisions of the treaty itself take precedence over pre-existing trade investment treaties and are applicable to future similar treaties.

Why is this important to address in the proposed treaty?
Both trade and investment agreements have been subject to criticism from social movements, NGOs and human rights experts. For example, in 2015, 10 UN Human Rights Council mandate-holders voiced their concern in joint and separate statements regarding the impact of such agreements on the realisation of human rights.
 

In terms of trade agreements, since its inception the WTO has received sustained criticism for its perceived bias in favour of developed countries.
 For example, the WTO’s rules on agriculture, which govern the extent to which government support (largely in the form of financial subsidies) is permitted for local farmers and agricultural producers, were designed with the objectives of developed countries in mind.
  Similarly, the WTO’s rules covering intellectual property rights (elaborated in the Agreement on Trade-related Aspects of Intellectual Property Rights, also known as the TRIPS Agreement) have also been strongly criticised for their impact on the right to health, particularly on the right to affordable essential drugs in developing countries
 

Developing countries are further disadvantaged by the WTO’s dispute settlement procedure. The WTO has a robust dispute settlement mechanism with coercive enforcement measures, and hundreds of disputes have been referred to the WTO for settlement over the last 20 years. If a decision of the WTO’s highest dispute settlement body (the Appellate Body) is ignored by a party to the dispute, the Appellate Body may authorise retaliatory trade measures that can exact a heavy economic price.
 This can be contrasted with the very weak international enforcement mechanisms that exist to compel a government to fulfil its human rights obligations.
    

Investment treaties can impact human rights in two ways. First, when a host State acts to protect human rights, investors may argue that newly imposed regulations violate their right to “fair and equitable treatment” by changing the basic expectations underlying their investment. Under this view, an investor has a right to know in advance the rules that will govern its investment, and changes in those rules violate the investor’s rights.
 Second, investors interpret “expropriation” broadly to encompass “indirect expropriations” such as loss of profit, and argue that newly enacted statutes or regulations that lower the value of an investment constitute expropriations that trigger the right to compensation.
 

Both of these arguments have been advanced when States impose regulations that impact a foreign investment, even if the goal of the new provisions is to protect health and safety, the environment, labor conditions, or other human rights. For example, when Australia enacted a law requiring cigarette manufacturers to include dire health warning on cigarette packages, the manufacturers filed an arbitration claim asserting that the new rules unfairly “expropriated” the value of its investment.
 Similar trends have been found in other sectors also, such as the extractives.
  
When such claims have been raised in investor-State arbitrations, the results have been mixed. Some arbitration panels recognize that human rights norms take precedence over conflicting obligations. Other panels, however, have ruled that the purpose of a new rule or regulation is irrelevant, and that, if the effect of the rule is to decrease the value of an investment, it constitutes an expropriation and triggers the right to compensation for the corporation.

What is the relevant legal context? 

International Trade
The WTO currently has 163 member States, and is the largest and most inclusive forum in which governments negotiate and resolve international rules and disputes relating to trade.
 The dozens of agreement concluded within the WTO are meant to progressively eliminate all barriers to trade, which include tariffs and non-tariff barriers to trade, such as labelling laws and measures designed to protect human health and the environment that have trade-restricting effects.
International Investment 

International investment is governed by approximately 3200 treaties, including treaties between two states (“bilateral investment treaties” or “BITs”) and multilateral agreements.
 Designed to protect foreign investments in a host state, the investment agreements typically include a guarantee that foreign investors will not be treated less favorably than local investors; a “fair and equitable treatment” clause that ensures certain general “fairness” standards; and a guarantee of compensation if the investor’s assets are expropriated.

Most such treaties also allow an investor who claims that a host State has violated its rights to challenge the State’s conduct through international arbitration, rather than proceeding in the host State’s legal system. Investor-state arbitrations are generally conducted under the auspices of an international organization such as the International Centre for Settlement of Investment Disputes (ICSID). There is no requirement that the arbitrators follow prior decisions and no appeal from their decisions. A recent review of the jurisprudence of arbitral tribunals shows that, in interpreting these provisions, tribunals can take an extremely broad view of their scope in favour of the investor.
 Further, a significant concern has been expressed regarding the consistency,
 transparency and impartiality of decisions made in ISDS arbitrations.

The UNGPs
Of direct relevance to trade and investment treaty negotiation and interpretation, the UN Guiding Principles on Business and Human Rights (UNGPs) clearly confirm that:

States should maintain adequate domestic policy space to meet their human rights obligations when pursuing business-related policy objectives with other States or business enterprises, for instance through investment treaties or contracts.

Business enterprises should respect human rights. This means that they should avoid infringing on the human rights of others and should address adverse human rights impacts with which they are involved.

In all contexts, business enterprises should:

(a) Comply with all applicable laws and respect internationally recognized human rights, wherever they operate;

(b) Seek ways to honour the principles of internationally recognized human rights when faced with conflicting requirements;

In relation to remedies for business-related human rights harms, the effectiveness criteria for non-judicial grievance mechanisms, both State-based and non-State-based, includes a requirement that such mechanisms are “[r]ights-compatible: ensuring that outcomes and remedies accord with internationally recognized human rights”
 The guiding commentary further notes that “[g]rievances are frequently not framed in terms of human rights and many do not initially raise human rights concerns. Regardless, where outcomes have implications for human rights, care should be taken to ensure that they are in line with internationally recognized human rights”.

However, in light of the fact that the UNGPs are not binding, this framework should be operationalised through the proposed treaty, to ensure effective protection of human rights and access to remedy in practice. 

What are the components of the proposal?
The proper interpretation of provisions under international human rights law and the ability of governments to comply with their existing obligations without violating their international trade and investment commitments are matters that affect all nations. The concomitant international responsibility of business enterprise to respect human rights has also been recognised through the UNGPs and will be confirmed in the proposed treaty.

General Rule
As a general rule, a new treaty overrides conflicting provisions of a prior treaty addressing the same subject matter if the states involved are both parties to the new treaty.
 In addition, the interpretation of a treaty should take into account “[a]ny subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions.”
 To trigger these rules of interpretation, the new treaty could state explicitly that it overrides prior conflicting treaties between parties, including investor-protection treaties. 


Proposal for the treaty:
State parties agree that the provisions of this treaty supersedes pre-existing obligations between themselves and other parties to this treaty.

Situation where not all States ratify the new treaty

A more problematic situation arises if two States to a trade or investment disputes have not ratified the new treaty. In such cases, pre-existing treaty obligations between the two States are presumed to still apply.
 To have some impact on this (likely very common) situation, the new treaty could state that it is based on pre-existing human rights obligations that take precedence over conflicting treaty clauses.
 It is hoped that this will impact interpretation both of the new treaty and of potential conflicts between it and prior agreements,
 based on the position – existing regardless of the treaty – that State human rights obligations must be complied with, and that it would be beneficial to avoid the possibility of conflicting rulings between investor-State dispute tribunals and national or regional human rights courts or other decision-making bodies. 
Proposals for the preamble: 

Recognizing the primacy of human rights obligations, including obligations articulated in jus cogens norms, customary international law, and human rights treaties,

Reaffirming states’ obligation to respect, protect and fulfil human rights to those within their territory and subject to their jurisdiction,

Recognizing that the right to an effective remedy for human rights violations is protected by numerous international documents, including, among others, the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law, adopted by the General Assembly in 2005, and is recognized by the Guiding Principles on Business and Human Rights (UNGPs), Principle 25. 

Avoidance of future treaty conflicts
The treaty should also obligate State parties to avoid such conflicts in the future, by refraining from entering into treaties that limit their ability to protect human rights. This language is based on UNGP Principle 9 and its Commentary.

Proposal for the treaty: 

In order to retain the discretion necessary to meet their human rights obligations, State parties shall ensure that commercial, trade, and investment treaties do not impose limits on their ability to protect human rights or require that disputes over human rights be decided through binding international arbitration.

� This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Beth Stephens, reflecting on CSO inputs, and it attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this � HYPERLINK "https://www.escr-net.org/corporateaccountability/treatyinitiative" �Treaty Initiative� project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views).


� This includes the World Trade Organisation and its predecessor, the General Agreement on Tariffs and Trade; the International Monetary Fund; the World Bank; and the United Nations, particularly through the UN Commission on Trade and Development. 


� See, e.g., OECD (2004) Promoting SMEs for Development. Promoting Entrepreneurship and Innovative SMEs in a Global Economy: Towards a More Responsible and Inclusive Globalisation. Paper presented at the 2nd OECD Conference of Ministers Responsible for Small and Medium Sized Enterprises, Istanbul, 3–5 June, unpublished report, OECD.


� See, e.g., Office of the High Commissioner for Human Rights, ‘UN experts voice concern over adverse impact of free trade and investment agreements on human rights’ (2 June, 2015) available at <http://www.ohchr.org/FR/NewsEvents/Pages/DisplayNews.aspx?NewsID=16031&LangID=E>


� Pascal Lamy, ‘It’s Time for a new “Geneva Consensus” on making trade work for development’


Emile Noel Lecture New York University Law School, New York, 30 October 2006


� HYPERLINK "http://www.wto.org/english/news_e/sppl_e/sppl45_e.htm" �http://www.wto.org/english/news_e/sppl_e/sppl45_e.htm�; Joseph Stiglitz, Andrew Charlton, ‘The Right to Trade’ A Report for the Commonwealth Secretariat on Aid for Trade (2012). 


� Sarah Joseph, Blame it on the WTO? A Human Rights Critique (2012) chapter 6.


� Sarah Joseph, ‘Trade and the Right to Health’ in Andrew Clapham and Mary Robinson (eds),


Realizing the Right to Health (Swissbook, Geneva, 2009). In its General Comment 14, the UN Committee on Economic, Social and Cultural Rights makes clear that the right to accessible (affordable) essential drugs is a core obligation of governments under the Covenant: Committee on Economic, Social and Cultural Rights, ‘General Comment 14: The right to the highest attainable standard of health (art. 12)’, UN doc. E/C.12/2000/4 (11 August 2000)


� Understanding the WTO: Settling Disputes, available at https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm


� Sarah Joseph, Blame it on the WTO? A Human Rights Critique (2012) chapter 2.


� de Brabandere, E. (2013) ‘Human Rights Considerations in International Investment Arbitration’, Grotius Centre for International Legal Studies, at 17. Available at: � HYPERLINK "http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2230305" �http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2230305� 


� Jacob, M (2010) ‘International Investment Agreements and Human Rights’, INEF Research Paper Series: Human Rights, Corporate Responsibility and Sustainable Development, 03/2010, at 16.


� See: Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12. Available at: http://www.italaw.com/cases/851#sthash.00OeqIGb.dpuf


� Anderson, S. & Perez-Rocha, M. (2013) ‘Mining for Profits in International Tribunals: Lessons for the Trans-Pacific Partnership’, Institute for Policy Studies. Available at: � HYPERLINK "http://www.ips-dc.org/mining_for_profits_update2013/" �http://www.ips-dc.org/mining_for_profits_update2013/� 


� Jacob, M (2010) ‘International Investment Agreements and Human Rights’, INEF Research Paper Series: Human Rights, Corporate Responsibility and Sustainable Development, 03/2010, at 16. Available at: http://docplayer.net/12649520-International-investment-agreements-and-human-rights-marc-jacob.html  One panel concluded that “State obligations to pay can be triggered ‘no matter how laudable and beneficial to society as a whole’ regulatory measures may be.” Id. at 16, citing Compania del Desarrollo de Santa Elena, SA v Republic of Costa Rica, Award, 17 February 2000, 5 ICSID Reports 153, para.192 (but note that this was a case of direct expropriation for conservation purposes). Cf. Tecmed para.121 and Compania de Aguas de Aconquija SA and Vivendi Universal v Argentina, ICSID Case No ARB/97/320, Award, 20 August 2007. 


� See https://www.wto.org/.


� UN Commission on Trade and Development, ‘World Investment Report: Reforming International Investment Governance’ (2015). For an overview of investor-state agreements and human rights and business debates see generally: Mann, H (2008) ‘International Investment Agreements, Business and Human Rights: Key Issues and Opportunities’, International Institute for Sustainable Development. Available at: � HYPERLINK "https://www.iisd.org/pdf/2008/iia_business_human_rights.pdf" �https://www.iisd.org/pdf/2008/iia_business_human_rights.pdf�  


� Jonathan Bonnitcha ‘The problem of moral hazard and its implications for the protection of ‘legitimate expectations’ under the fair and equitable treatment standard’ Investment Treaty News 3(1) 6-9 (2011).


� Doug Jones 'The Problem of Inconsistency and Conflicting Awards in Investment Arbitration' paper presented to German-American Lawyers' Association, Frankfurt (2011).


� Robert French) ‘Investor-State Dispute Settlement—A Cut Above the Courts?’, paper presented to Supreme and Federal Courts Judges’ Conference, Darwin (2014).


� UNGPs, Principle 9. See also Principle 10 regarding the position of States when acting as members of multilateral institutions that deal with business-related issues.


� UNGPs, Principle 11.


� UNGPs, Principle 23.


� UNGPS, Principle 31(f).


� UNGPs, Principle 31 commentary.


� For a useful overview of the basis for ensuring a human rights-based interpretation of investor-State dispute resolution, see the ‘Petition for Limited Participation as Non-Disputing Parties’ in Piero Foresti, Laura de Carli & Others and the Republic of South Africa, ICSID Dispute Case number: ARB(AF)/07/01. Available at: � HYPERLINK "http://www.italaw.com/sites/default/files/case-documents/ita0333.pdf" �http://www.italaw.com/sites/default/files/case-documents/ita0333.pdf�


� See Vienna Convention on the Law of Treaties (VCLT), art. 30(3): “When all the parties to the earlier treaty are parties also to the later treaty . . . the earlier treaty applies only to the extent that its provisions are compatible with those of the later treaty.”


� VCLT, art. 31(3)(a).


� VCLT, art. 30(4): “When the parties to the later treaty do not include all the parties to the earlier one ... (b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to which both States are parties governs their mutual rights and obligations.”


� Issues about the interaction between new and old treaty obligations were raised in the negotiations of the Cartagena Protocol on Biosafety. The result was carefully crafted language in the preamble that, while stating that environmental and trade treaties should be “mutually supportive” and that the Protocol was not subordinate to other agreements, also stated explicitly that it did not alter rights or obligation under any existing international agreements. Similar language presumably would be inadequate to deal with pre-existing investment treaties: 


Recognizing that trade and environment agreements should be mutually supportive with a view to achieving sustainable development,


Emphasizing that this Protocol shall not be interpreted as implying a change in the rights and obligations of a Party under any existing international agreements,


Understanding that the above recital is not intended to subordinate this Protocol to other international agreements ....


� VCLT, art. 31(3)(c): treaty interpretation should take into account “[a]ny relevant rules of international law applicable in the relations between the parties.”


� Guiding Principle 9:


States should maintain adequate domestic policy space to meet their human rights obligations when pursuing business-related policy objectives with other States or business enterprises, for instance through investment treaties or contracts.


Commentary


Economic agreements concluded by States, either with other States or with business enterprises – such as bilateral investment treaties, free trade agreements or contracts for investment projects – create economic opportunities for States. But they can also affect the domestic policy space of Governments. For example, the terms of international investment agreements may constrain States from fully implementing new human rights legislation, or put them at risk of binding international arbitration if they do so. Therefore, States should ensure that they retain adequate policy and regulatory ability to protect human rights under the terms of such agreements, while providing the necessary investor protection.
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