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2. An Overview of Women's ESC Rights
Under ICESCR and CEDAW

2.1 Women's Economic, Social and
Cultural Rights

Human rights are inherent and inalienable rights all people
have because they are human and they are therefore uni-
versal.' These basic principles were first established in the
UDHR? and later by the ICESCR® and the ICCPR.#

States have obligations arising from the fundamental and
inherent nature of human rights as well as under interna-
tional human rights law and are legally accountable for viola-
tions of these duties.® All human rights are “indivisible, inter-
dependent, inter-related, and of equal importance for human
dignity.”® This principle recognizes that all human rights—
economic, social, civil, political and cul-
tural—are equally necessary to human
dignity and equality. These categories fail
to capture the inherent connectedness of
all human rights and the necessity of their
realization in ensuring women's equality.

The position that economic, social and
cultural rights are not in fact rights, or
cannot be adjudicated, is outdated and
has been proven incorrect by domestic,
regional and international courts around
the world.” The adoption of the OP-ICE-
SCR itself signals an important shift in the international rec-
ognition of justiciability of ESC rights. Furthermore, the
traditional dichotomy between so-called “positive” and
“negative” rights is also being scrutinized, given clear evi-
dence that all human rights include both negative and posi-
tive obligations on States. That is, for most rights, States will
be required to refrain from action and to take positive steps
and invest resources to realize human rights.®

The full spectrum of obligations related to women's eco-
nomic, social and cultural rights are drawn from many
sources. At the international level the two most relevant are
the ICESCR and CEDAW. However, due to the interdepen-
dent and indivisible nature of human rights, as well as the
need to address rights-violations in an intersectional way

All human rights
are “indivisible,
interdependent,
inter-related, and of
equal importance for
human dignity.”

based on the affected women or group of women (or girls) in
a particular case; it will also be important to be familiar with
the International Covenant on Civil and Political Rights, the
Convention on the Rights of the Child, and the Convention
on the Rights of Persons with Disabilities, among others.®

In addition to international agreements and mechanisms,
there are several important regional human rights agree-
ments and mechanisms which are directly relevant to wom-
en’s economic, social and cultural rights, including:

® African System—Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in
Africa (Maputo Protocol);

® Inter-American System—Inter-
American Convention on the Preven-
tion, Punishment and Eradication of Vio-
lence against Women (Convention of
Belém do Pard), and the Additional Pro-
tocol to the American Convention on
Human Rights in the area of Economic,
Social and Cultural Rights (Protocol of
San Salvador);

® European System—European Social
Charter and Council of Europe Conven-
tion on preventing and combating vio-
lence against women and domestic violence.™

The treaties listed above all provide relevant interpreta-
tive scope for each of the rights below. Depending on the
region in which you are working in, or the affected group of
women with whom you are advocating, your communica-
tion, shadow report or other advocacy should also reference
the relevant understanding of women's human rights as set
out in those documents.” The list below is not exhaustive
and how the issue is ultimately defined in the communica-
tion or inquiry should be context specific to the case you are
highlighting.

2.2 Overview of Substantive Rights

Below are eight commonly recognized economic, social
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and cultural rights, which draw primarily on the ICESCR and
CEDAW in their description. In the section below, women's
ESC rights are discussed in a way which highlights the links
between CEDAW and ICESCR'’s elaboration of these rights
and obligations. It is important to note that both CEDAW and
ICESCR highlight critical but different aspects of each right
and obligation. CEDAW is central to arguing the discrimina-
tory effect of ESC rights violations on women and ICESCR
will be critical to elaborating the substantive scope of the
rights at issue in the communication or inquiry.

) Non-Discrimination and Equality
(ICESCR, art 2(2), 3; CEDAW art 2, 3, 4, 5)
States may not discriminate against women, or groups of
women, in law or in practice. Moreover, States have the
obligation to ensure women and men the equal right to
enjoy economic, social and cultural rights. Non-discrimina-
tion in law alone will not be enough for the State to satisfy

this obligation. States are required to adopt appropriate
legislative measures, and modify or abolish existing
laws, customs and practices to prohibit discrimination
against women, in both the public and private spheres.
States should also adopt special measures designed at
accelerating de facto equality between men and women,
including steps to modify social, cultural and familial pat-
terns of conduct.

) Right to work

(ICESCR Article 6, 7, 8, 10(3); CEDAW Articles 5(a), 6, 11,
14(1))

The right to work entitles women workers to have the
possibility to earn their living through freely cho-
sen work and to working conditions that are safe and
healthy and are not demeaning to human dignity. Work-
ers must be guaranteed a fair wage that allows for a
decent life for them and their families. There should be no
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discrimination of any kind in employment or promotion,
including those based on gender stereotypes. Equal work
should be compensated with equal pay, and employers
should provide their workers with periodic and paid holi-
days. The right to work also includes the right to associ-
ate with one another and bargain for better working con-
ditions, the right to join the trade union of their choice and
the right to strike as long as it is in conformity with the
laws of the country. Forced labour and trafficking are
illegal under international law and are grave violations of
human rights. States must ensure child labour is prohib-
ited under a certain age and when girls do work they must
be provided additional protections.

) Right to social security including

social insurance

(ICESCR Article 9, 10(2), 11(1);
CEDAW Article 11(1)e, 11(2), 14(2)c).

States must recognize the right of everyone to social
security, including social insurance, which guarantees
that everyone will be provided with the minimum goods
and services required for a dignified life. It is the duty
of the State to make sure that everyone in its territory is
afforded protection without discrimination from “(a)
lack of work-related income caused by sickness, disabil-
ity, maternity, employment injury, unemployment, old
age, or death of a family member; (b) unaffordable access
to health care; (c) insufficient family support, particularly
for children and adult dependents.” Special attention
should be given to increasing access to social security
benefits for disadvantaged and marginalized groups, such
as older women and women who work in the infor-
mal sector. States must also ensure equalization of the
compulsory retirement age for both men and women;
ensure that women receive equal benefits in both pub-
lic and private pension schemes; and guarantee adequate
maternity leave for women, paternity leave for men, and
parental leave for both men and women. Maternity leave,
social security and childcare should be available to both
formal and informal workers.

) Right to food
(ICESCR Article 11; CEDAW Article 14(g)(h), 16(h))
The right to food is essential for a dignified life and is
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vital for the realisation of many other rights, such as the
rights to life, health and education. The right to food is
not limited to just having a certain amount of calo-
ries and necessary nutrients in one’s diet; it means that
everyone should have physical and economic access
to food or the means of producing it at all times. States
must also prevent discrimination in access to food or
resources for the procurement of food. The State must
ensure that “women have a right to own, use or other-
wise control housing, land and property on an equal basis
with men, and to access necessary resources to do so,
and ensure that women have access to or control over
means of food production, and actively to address cus-
tomary practices under which women are not allowed to
eat until the men are fully fed, or are only allowed less
nutritious food."”

) Right to housing

(ICESCR Article 11(1); CEDAW 14(h), 16(h))

The right to housing should be understood as encom-
passing all those elements in a residence that are essen-
tial to a life with dignity: security from outside or domestic
threats, a healthy living environment, security of ten-
ure, affordability, habitability, accessibility, culturally
adequate, proximity to necessary services, and free-
dom to choose one’s place of settlement. Government
must develop national policies that will guarantee this
right to all its citizens. Forced evictions are understood as
a prima facie violation of the right to adequate housing.
“The State itself must refrain from forced evictions and
ensure that the law is enforced against its agents or third
parties who carry out forced evictions.” If an eviction is
absolutely necessary, it must be carried out in conformity
with international human rights law and must not result in
homelessness. No one should be deprived of some form
of housing even in times of economic downturn.

) Rights to water and sanitation

(ICESCR Articles 11 and 12; CEDAW Article 14(h))

The CESCR has stated that the right to water is indis-
pensable for leading a life in human dignity and is a pre-
requisite for the realization of other human rights.
Among other requirements, States must ensure the right
of access to water and water facilities and services on
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a non-discriminatory basis, especially for disadvan-
taged or marginalized groups and must ensure wom-
en’s security is not threatened when physically access-
ing water. The right to water requires that everyone has
access to an adequate amount of drinking water for per-
sonal and domestic uses. The full enjoyment of this
right means access to water that is affordable, clean
and physically accessible. Because women have been
traditionally excluded in policy-making and decision-
making on water, State Parties should ensure they par-
ticipate. States should ensure that the allocation of water
resources, and investments in water, facilitate access
to water for all members of society. States should
ensure that policies and entitlements related to access
to water should account for the disproportionate bur-
den women bear in the collection of water and its use
within the household. States must ensure that women
and girls have adequate access to safe and clean sanita-
tion facilities at school, and in public buildings for those
under state supervision.

) Right to education

(ICESCR Articles 13 and 14;
CEDAW Articles 5, 10, 11(c), 14(2)d)

Education has been regarded both as an end in itself and
as a means for the individual and society to grow. It is
the key to full economic, social, cultural, civil and political
participation in society. |t encompasses two broad com-
ponents: enhancement of access for all to education
on the basis of equality and non-discrimination and
freedom to choose the kind and content of education,
which is available, accessible, acceptable and adapt-
able. Access to primary education is a minimum core obli-
gation; universal primary education must be compul-
sory and free of charge for girls and boys. States should
implement temporary special measures to ensure de
facto equality for girls and in all educational settings,
including higher education. The State should adopt legis-
lation and policies to ensure the same admission crite-
ria for boys and girls at all levels of education. State Par-
ties should ensure, in particular through information and
awareness-raising campaigns, that families desist from
giving preferential treatment to boys when sending their
children to school, and that curricula promote equal-
ity and non-discrimination. State Parties must create
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favourable conditions to ensure the safety of children,
in particular girls, on their way to and from school as well
as while there. Educational systems and policies must
also account for intersectional discrimination which
affects girl children, such as disability and migratory or
citizenship status. States also must provide vocational
and adult education and lifelong learning which are cru-
cial for women’s enjoyment of human rights, as well as to
ensure de facto equality.

) Right to the highest attainable standard

of physical and mental health

(ICESCR Article 11, 12; CEDAW Article 12, 14(b))

The right to health is related to the fundamental right of
each person to live in dignity. It entitles people to enjoy
the best available health care, but it is not limited to
this. “The right to health is closely related to and depen-
dent upon the realization of other human rights, as
contained in the International Bill of Rights, including the
rights to food, housing, work, education, human dignity,
life, non-discrimination, equality, the prohibition against
torture, privacy, access to information, and the free-
doms of association, assembly and movement.” Safe
and secure housing, a clean environment, freedom from
harmful traditional practices, proper nutrition and accu-
rate and accessible information on sexual and reproduc-
tive health, are also the bases for a healthy life. The right
to health also entitles women to have control over their
bodies and their health. States must “eliminate discrim-
ination against women in their access to health care ser-
vices, throughout the life cycle, particularly in the areas of
family planning, pregnancy, confinement and during the
post-natal period.” "Societal factors are largely deter-
minative of the health status of women, ...and for that
reason, special attention should be given to the health
needs and rights of women belonging to vulnerable
and disadvantaged groups, such as migrant women,
refugee and internally displaced women, the girl child and
older women, women in prostitution, indigenous women
and women with physical or mental disabilities.” States
must ensure the greatest possible availability, accessi-
bility, acceptability and highest quality healthcare for
all on the basis of non-discrimination.
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) Cultural rights

(ICESCR Article 15; CEDAW Articles 10(g), 13(c), 14(2)f)
Women have the right to freely determine their iden-
tity, chose their religion and decide their own political
beliefs. Education plays an important role in promoting
cultural diversity and forging tolerance among different
groups. Governments should recognise and protect the
cultural diversity of their citizens. Cultural rights cannot
be used, however, as a justification for practices that dis-
criminate against women or violate human rights. Insti-
tutional barriers and other obstacles must be overcome,
such as those based on cultural and religious traditions,
which prevent women from fully participating in cul-
tural life, science education and scientific research, and
directing resources to scientific research relating to the
health and economic needs of women on an equal
basis with those of men. Women must have the same
opportunities to participate in sports and other recre-
ational activities and reasonable accommodation should
be made for women with disabilities. WWomen also have
the right to benefit equally from scientific progress,
and States should provide funding for research which
directly targets diseases and conditions disproportion-
ately affecting women.

) Marriage and Family

(ICESCR Article 10; CEDAW Articles 13(a), 14(1), 16)

Women have the right to chose their marriage freely and
be equally represented, including in passing their national-
ity onto their children, dissolution of the marriage, family
benefits, court and administrative proceedings, contracts
and loans, guardianship of the children, choosing a profes-
sion and ownership and inheritance of property. States
must also ensure that women have the ability to decide
on the number and spacing of their children, have the
same personal rights as to family name, ability to choose
a profession and same rights and obligations within the
family. Special protections should be afforded to moth-
ers before and after childbirth, including paid leave and
social security benefits. States should also account for
the particular roles rural women have in ensuring the
economic survival of their families. Family laws includ-
ing child maintenance, child custody, marital powers and
property should not reinforce gender stereotypes.

2.3 Principles and Obligations

There are also several key principles arising under both
CEDAW and ICESCR that are necessary to refer to when
making claims under either Optional Protocol and in general
advocacy on women'’s ESC rights.

/ Substantive Equality

The State obligation to ensure women'’s substantive equal-
ity in the enjoyment of economic, social and cultural rights
under the ICESCR is captured in Articles 2(2) and 3 and Arti-
cles 1 and 2 of CEDAW. Ensuring a comprehensive applica-
tion of the obligations in these Articles “requires an under-
standing that focuses upon the subordination, stereotyping,
and structural disadvantage that women experience.”'? Uti-
lizing the substantive equality framework to outline a com-
munication allows a complainant to highlight the full spec-
trum of rights at issue in the case, both within the specific
context of the violation while also accounting for the broader
structural, cultural and social factors to be included.

States have the immediate duty to ensure that women
are not being directly or indirectly discriminated against
in access to, or fulfilment of, a substantive right.”®> Both
CEDAW and the CESCR have interpreted this obligation
as not only requiring the State to prevent discrimination but
to take positive steps to remedy past and structural dis-
crimination that goes beyond enactment of laws—beyond
legal or formal equality to substantive or de facto equality.™
Specifically, General Recommendations 28 of CEDAW and
General Comment 16 and 20 from CESCR detail this obli-
gation. States can violate principles of equality with policies
and practices that on their face value are neutral, but that
have a discriminatory impact or effect on certain disadvan-
taged groups.’®

A great many of the claims which will emerge under the
OP-CEDAW and OP-ICESCR in relation to women's ESC
rights will require a more robust approach to analyzing these
issues and in promoting the broader social, economic, polit-
ical policies needed to realize women'’s ESC rights. Claim-
ants will need to ensure the substantive equality framework
is integrated and utilized as the primary lens for analyzing
women's ESC rights violations and in framing the request
for a remedy.

For instance, when States develop social security and
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assistance programs that deny women access to an income
reasonably calculated to ensure an adequate standard of
living they not only exacerbate the preexisting vulnerable
situation of poor women, they also expose women to par-
ticular harms that reinforce their subordination and vulnera-
ble status.'®

A substantive equality analysis of the impact of social
assistance on women in this example would show that due
to the historic and socialized role of women in most soci-
eties, her ability to work throughout her lifecycle has been
limited due to less access to quality education, childbirth,
traditional family care-giving roles, and concentrations in
part-time or informal work. This impacts women's ability to
build a work and salary history which is often a key compo-
nent in calculating social security. In addition, when social
assistance funds do not accurately account for real costs,
women disproportionately suffer as this may increase their
exposure to domestic violence and sexual exploitation.

Therefore, the substantive equality approach requires
States to acknowledge the actual impact policies and prac-
tices have on women, looking at the particular context and
take positive measures to ensure equal access and equal
benefits for women.

The substantive equality approach highlights that State
must have an active role in providing and facilitating the
development of comprehensive economic and social pol-
icies and programs which account for the differing needs
and circumstances of women.” “The fact that, for women,
poverty enlarges every dimension of women's inequality,
not just the economic dimension.(...) without access to ade-
quate social assistance and social services, including transi-
tional housing, access to training and education, and effec-
tive legal rights...women are much less able to resist or
escape their subordination.”®

The requirement of temporary special measures is
another example of positive measures required to combat
discrimination and is a State obligation arising out of Arti-
cle 4 of CEDAW and Article 2(2) of ICESCR (as interpreted
in General Comment 20). It is a method that CEDAW devel-
oped to accelerate women'’s substantive equality, even if for-
mal equality already exists.’® Temporary special measures
require governments to evaluate discrimination against
women “in a contextual way” and take affirmative steps to
transform the current structures which perpetuate women's

Substantive equality in the Inter-
American Human Rights System

The Inter-American System has been increasingly
integrating the notion of structural discrimination and
inequality in the analysis of its recommendations. The
Inter-American Commission and Court have moved
towards a concept of material or structural inequal-
ity that recognizes that certain sectors of the popula-
tion are disadvantaged in exercising their rights, due
to legal and factual obstacles and consequently require
the adoption of special measures to guarantee equal-
ity. This implies the necessity of differential treatment
when, due to circumstances affecting a disadvantaged
group, identical treatment will in actual effect result in
discrimination or fail to address the discrimination as
experienced by that particular group. It also requires an
examination of the social trajectory of the alleged vic-
tim, the social context in which the norms and policies
are considered, and the vulnerability of the social group
in question.

In Ninas Yean y Bosico vs. Republica Dominicana, the
Inter-American Court held “that the binding legal prin-
ciple of equal and effective protection of the law and
non-discrimination mandates that the States, in regu-
lating the granting of citizenship, should refrain from
creating regulations that discriminate on their face or in
effect against certain sectors of the population. More-
over, States must combat discriminatory practices at all
levels, especially in government, and ultimately must
adopt the necessary affirmative measures to ensure
actual equality under the law for all persons. (Inter-
American Court on Human Rights, Ninas Yean y Bosico
vs. Republica Dominicana, September 8, 2005.)

inequality.?° Temporary special measures should be distin-
guished from more general positive measures or longer
term policy changes required to realize equality for women
and girls. Rather than permanent changes in social policy,
temporary special measures can be invoked to deal with
particular issues adversely affecting women’s human rights.
The duration of the measure is not fixed, and may be nec-
essary for a long period of time, but the concept is that the
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Substantive Equality and Disability

For example, women with disabilities encounter

a particular historic and systemic situation of discrim-
ination based not only to social constructions of gen-
der but also due to the long-accepted medical model of
disability. The medical model posits that women with
disabilities are naturally excluded from social functions
because medical conditions that impede participation.
This has meant that women with disabilities face two
deep layers of social and economic exclusion related
to gender and disability. Disability advocates have long
argued that social conditions of exclusion, rather than
inherent biological or medical differences, form the
main barrier to active participation of women with dis-
abilities in society.?®

measure will be discontinued once equality is reached.?!

The obligation of non-discrimination and therefore the obli-
gation to ensure both women and men have equal right to
the enjoyment of ESC rights is non-derogable (the State is
not allowed to place limitations on the right).?? In addition,
the CESCR has drafted General Comment 16 to Article 3 on
the equal right of men and women to the enjoyment of all
economic, social and cultural rights. General Comment 16
integrates the framework of substantive equality and tem-
porary special measures into the ICESCR? and this has
been reflected in some of the subsequent General Com-
ments adopted by the CESCR.?* The Committee affirmed
that in some cases this may mean the State will need to
take measures specifically favorable to women, which “sup-
press conditions that perpetuate discrimination” in order to
achieve substantive equality.?® Further, General Comment
20 notes that States must "immediately adopt the neces-
sary measures to prevent, diminish and eliminate the condi-
tions and attitudes which cause or perpetuate substantive or
de facto discrimination. 26

Intersectionality

Within this framework it is critical to also integrate the inter-
sectionality dimension of the principle of non-discrimina-
tion. For example, General Comment 6 of the CESCR on
older persons extrapolates the multiple forms and intersec-
tionality of discrimination experienced by older women and

provides a comprehensive interpretation of State obliga-
tions in this context. In particular it highlights the fact that
the “discrimination older women experience is often mul-
tidimensional, with age discrimination, compounding other
forms of discrimination based on sex, gender, ethnic ori-
gin, disability, poverty, sexual orientation and gender iden-
tity, migrant status, marital and family status, literacy and
other grounds. Older women who are members of minority,
ethnic or indigenous groups, or who are internally displaced
or stateless often experience a disproportionate degree of
discrimination. This is equally true for indigenous women,
women with disabilities, lesbians, minority women, migrant
women, girls, etc.?”

If you are submitting a communication under the OP-
CEDAW or OP-ICESCR on behalf of a women experiencing
multiple forms of discrimination, it is critical that you detail
the ways in which the denial of the ESC rights is particularly
experienced by the woman or group of women represented
in your complaint, highlighting how this denial of access to a
substantive right has been exacerbated or experienced dif-
ferently due to intersectional discrimination.

We can see examples of the medical model play out in
the case of Gauer and Others v. France, where five women
with intellectual disabilities, each under guardianship, were
sterilized without their informed consent and against their
wishes.?® The doctors claimed the sterilizations were med-
ically necessary and in the best interests of these women.
No due process procedures were conducted to actually
examine whether these decisions were correct. In order to
effectively redress this violation which resulted from dis-
crimination both because they are women, but also because
they have intellectual disabilities, understanding the multiple
layers of social and cultural discrimination surrounding gen-
der and disability at play in this case are key.

/Respect, Protect and Fulfill

All human rights require States to meet the immediate obli-
gations to respect and protect. The obligation to respect
requires States to refrain from actions that directly or indi-
rectly discriminate against women and infringe on their
enjoyment of ESC rights. States Parties must not adopt or
repeal laws, policies, or programs (including those which
appear neutral on their face) which adversely impact wom-
en’s equal enjoyment of ESC rights.3
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The obligation to protect requires States to take steps
directed at eliminating of prejudices and gender-based
stereotypes; to adopt constitutional and legislative provi-
sions on equality and non-discrimination between men and
women; to ensure administrative programs and institu-
tions to protect against discrimination against women; and
ensure effective remedies and redress.®' Importantly, States
must monitor and regulate the conduct of non-State actors,
including corporate actors, to ensure equal rights of women
to ESC rights, including where public services have been
partially or fully privatized.®?

The third obligation on all States with regard to human
rights is the obligation to fulfill. Despite the generally pro-
gressive nature of obligations to fulfill ESC rights, the Cove-
nant defines at least two obligations of immediate character
under the ICESCR: (1) “to take steps” to allow for continu-
ous progress in the realization of ESC rights, (2) on a basis
of non-discrimination.® Further in General Comment 16,
CESCR notes its “[t]he equal right of men and women to the
enjoyment of economic, social and cultural rights is a man-
datory and immediate obligation of States Parties.”3*

Under the immediate obligation to “take steps,” these
steps must be deliberate, concrete and targeted and States
must detail the steps taken including developing a plan
of action for implementation.®® In particular, the CESCR
has noted that access to effective remedies for violations
of rights; implementation of laws and policies targeted at
realizing women's ESC rights; monitoring mechanisms to
ensure implementation; implementation of human rights
education and awareness-raising programs; and participation
of women in all spheres of policy-making, are all particular
obligations of States to fulfill women’s ESC rights.=®

v Progressive Realization

The obligation to achieve progressively the full realization
of the rights requires States Parties to exert its best efforts
to implement ESC rights and move as rapidly as possible
toward the ultimate goal of full realization of these rights.
Under no circumstances should this provision be interpreted
as allowing States the right to defer indefinitely efforts to
ensure full realization. The State has the obligation to ensure
on a continuous basis the progressive fulfillment of ESC
rights.

Montreal Principles on Women's
Economic, Social and Cultural Rights,
Section 10. Intersectionality

Many women encounter distinct forms of discrimi-
nation due to the intersection of sex with such fac-
tors as: race, language, ethnicity, culture, religion, dis-
ability, or socioeconomic class. Indigenous women,
migrant women, displaced women, and non-national
or refugee women experience distinct forms of dis-
crimination because of the intersection of their sex and
race, or their sex and citizenship status. VWomen may
also confront particular forms of discrimination due to
their age or occupation; family status, as single moth-
ers or widows; health status, such as living with HIV/
AIDS; sexuality, such as being lesbian; or because they
are engaged in prostitution. Intersecting discrimina-
tion can determine the form or nature that discrimina-
tion takes, the circumstances in which it occurs, the
consequences of the discrimination, and the availabil-
ity of appropriate remedies. To ensure that all women
enjoy the benefits of their economic, social, and cul-
tural rights, specific measures are needed to address
the ways in which women are differently affected in
their enjoyment of a right as a result of the intersec-
tion of discrimination based on sex with discrimination
based on other characteristics.

Where the text of a substantive right does not prescribe
the particular steps the State must take to achieve its fulfill-
ment, the Covenant requires both obligations of conduct
and result and the State must show that the steps it is tak-
ing are in line with its capabilities.®” The obligation of conduct
requires the State to take action that is likely to result in real-
ization of ESC rights, e.g. establishing a policy to progres-
sively increase women's access to acceptable, affordable,
accessible and quality health care. The obligation of result
requires that the State meet specific targets established
to meet the substantive standard, e.g. ensuring that more
women, including particular groups of women, are able to
access to medical treatment.

The CESCR has stated that although the term “progressive
realization” recognizes that full realization of all economic,
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social and cultural rights will generally be achieved over a
period of time, this should not be misinterpreted as depriv-
ing the obligation of all meaningful content. "It is on the one
hand a necessary flexibility device, reflecting the realities of
the real world and the difficulties involved for any country
in ensuring full realization of economic, social and cultural
rights. On the other hand, the phrase must be read in the
light of the overall objective, indeed the raison d'étre, of the
Covenant which is to establish clear obligations for States
Parties in respect of the full realization of the rights in ques-
tion. It thus imposes an obligation to move as expeditiously
and effectively as possible towards that goal.”3®

~/Maximum Available Resources

The CESCR has noted that although availability of resources
serves as a measure by which to assess the steps taken,
it does not alter the immediacy of the obligation and can-
not be used to justify inaction. Where resources are demon-
strably inadequate, the State must ensure the widest possi-
ble enjoyment of ESC rights under the circumstances. Even
in times of severe resource constraints, such as now with
the current economic crisis, States must adopt targeted

Example of Progressive
Realization in Practice

In a case decided by the European Committee on
Social Rights, the international body recognized that
implementation by France of legislation relating to pro-
vision of education for persons with disabilities was
extremely poor®. The Committee ruled that the Gov-
ernment’s overall lack of progress in the area consti-
tuted a violation of the Charter, namely the right of per-
sons with disabilities to education, the right of children
and young persons to education, and the right of all
persons to non discrimination. Although the Commit-
tee noted that the realization of the right was “excep-
tionally complex and particularly expensive”“°, and
because of this the Government was permitted some
flexibility; it still required that realization of social rights
must occur within a “reasonable time, with measur-
able progress and to an extent consistent with the
maximum available resources”'.

programs to protect the most disadvantaged and marginal-
ized members of society.*?

Therefore, even if the State has moved forward in ensur-
ing women's ESC rights, if it has not done so to the max-
imum extent of all available resources, then it is in breach
of this obligation.®® For instance, a State's systemic failure
to reduce maternal mortality and provide access to quality
maternal healthcare breaches its international obligations.
The case study of Alyne da Silva Pimentel v. Brazil, decided
by CEDAW in 2011 (see page 102) is an example of this
point. In that case CEDAW recognized that despite Brazil's
significant efforts in areas of public health, its failure to prior-
itize reduction of maternal mortality and to devote the max-
imum available resources to guarantee that women can go
safely through pregnancy and childbirth** created a viola-
tion.*

Furthermore, the phrase “to the maximum of its available
resources” refers to both the resources existing within a
State as well as those available from the international com-
munity through international cooperation and assistance.”4®
Thus, resource availability should take into account budget-
ary availability but also the possibility for international coop-
eration, private resources and technical assistance.”

Due Diligence

An important component of a State’s positive obligations
under the CEDAW Convention, is the principle of due dili-
gence, as articulated in General Recommendation 28:

“Article 2 also imposes a due diligence obligation on
States parties to prevent discrimination by private actors. In
some cases, a private actor’s acts or omission may be attrib-
uted to the State under international law. States parties are
thus obliged to ensure that private actors do not engage in
discrimination against women as defined in the Convention.
The appropriate measures that States parties are obliged to
take include the regulation of the activities of private actors
with regard to education, employment and health policies
and practices, working conditions and work."

Further, this obligation has been more recently elaborated
in the context of gender-based violence. States parties have
a due diligence obligation to prevent, investigate, prosecute
and punish such acts of gender-based violence. In Ms VK v.
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Bulgaria the CEDAW Committee observed that States par-
ties can be held responsible for private acts if they fail to act
with due diligence to prevent violations of women's rights or
to investigate and punish acts of violence against women.

As described in CEDAW's General Recommendation 19,
“State parties must take reasonable steps
to prevent human rights violations, investi-
gate, impose the appropriate punishment
and provide adequate redress to the vic-
tims.” This is an area of State obligation
which needs further development and def-
inition, but in principle, this obligation will
be applicable at a minimum in the con-
texts described above and perhaps more
broadly.

V' No Retrogressive Measures

The adoption of measures that reduce
women'’s access to or enjoyment of their
economic, social or cultural rights consti-
tutes a violation.*® The CESCR has inter-
preted that “[ilf any deliberately retrogres-
sive measures are taken, the State Party has the burden of
proving that they have been introduced after the most care-
ful consideration of all alternatives and that they are duly jus-
tified by reference to the totality of the rights provided for in
the Covenant in the context of the full use of the State Par-
ty’s maximum available resources.”%°

For example, in GC 19 on social security, the CESCR indi-
cated that in evaluating retrogressive measures, it will exam-
ine whether: “(a) there was reasonable justification for the
action; (b) alternatives were comprehensively examined; (c)
there was genuine participation of affected groups in exam-
ining the proposed measures and alternatives; (d) the mea-
sures were directly or indirectly discriminatory; (e) the mea-
sures will have a sustained impact on the realization of the
right...an unreasonable impact...or whether an individual
or group is deprived of access to the minimum essential
level...; and (f) whether there was an independent review of
the measures at the national level.”®'

/' Minimum Core Obligations

The "minimum core content” of a right refers to the

While the full
realization of economic,
social and cultural
rights may be achieved
progressively;
deliberate, concrete
and targeted steps must
be taken immediately
to meet the obligations
defined in the Covenant.

minimum essential levels of each substantive right, which
must be guaranteed by the State.®? In this regard, the CESCR
has stated that a State Party in which any significant num-
ber of individuals is deprived “of essential foodstuffs, of
essential primary health care, of basic shelter and housing,
or of the most basic forms of education is, prima facie, fail-
ing to discharge its obligations under the
Covenant.”% The CESCR has emphasized
that “if the Covenant were to be read in
such a way as not to establish such a min-
imum core obligation, it would be largely
deprived of its raison d’étre. %

As the case study Alyne da Silva Pimen-
tel v. Brazil®® shows (see page 102), States
have to ensure access to quality medi-
cal treatment in conditions of equality and
ensure appropriate services to women in
connection with pregnancy and childbirth
including pre-natal services and timely
emergency obstetric care. The govern-
ment “cannot, under any circumstances
whatsoever, justify its non-compliance
with core obligations,” particularly the
right to health® and should devote the maximum available
resources to guarantee that women can safely experience
pregnancy and childbirth.5”

Though the substance of what the minimum entails for
each substantive right remains in development, in the mean-
time, the minimum core concept acts as a burden-shifting
device: if a State asserts that it has been unable to meet the
minimum core obligation due to resource constraints, it is up
to that State to demonstrate that it had attempted to use all
available resources for the purpose of ensuring core rights
for all, particularly the most vulnerable.5®

Most importantly, minimum core obligations should be
considered a “floor”—meaning if conditions fall below this
level, it will be prima facie (presumptive) evidence of a viola-
tion and the burden would fall upon the State to prove that
they have attempted to meet this minimum using maximum
available resources.?® Once a State has met these very mini-
mum requirements, it is still obligated to continuously realize
ESC rights utilizing maximum available resources.

Some human rights advocates are skeptical of this frame-
work, concerned that rather than establishing a floor it will
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establish a ceiling, where once States meet these basic lev-
els they will not attempt to improve conditions further. This
is a valid concern and one to which all human rights advo-
cates must remain vigilant. The duty of progressive realiza-
tion within maximum available resources continues after
the minimum core obligations are met. Further minimum
core obligations can be used to create pressure for imme-
diate action by a State following ratification of the Cove-
nant. Therefore, the concept of the minimum core may offer
a useful short or mid-term strategy in which enjoyment of
human rights in many contexts would be improved by sim-
ply meeting these essential levels, with an eye to demand-
ing continuous implementation and fulfillment after these
core obligations are met.®°

Maximum Available Resources

In assessing the State’s obligation to take steps to
the maximum of available resources, and whether they
are “adequate” or “reasonable,” the Committees may
take into account the following considerations:

(a) The extent to which the measures taken were
deliberate, concrete and targeted towards the
fulfillment of economic, social and cultural rights;

(b) Whether the State Party exercised its discretion
in a non-discriminatory and non-arbitrary man-
ner,

(c) Whether the State Party’s decision (not) to allo-
cate available resources was in accordance with
international human rights standards;

(d) Where several policy options are available,
whether the State Party adopted the option that
least restricts Covenant rights;

(e) The time frame in which the steps were taken;

(f) Whether the steps had taken into account the
precarious situation of disadvantaged and mar-
ginalized individuals or groups and, whether they
were nondiscriminatory, and whether they priori-
tized grave situations or situations of risk.

Source: CESCR, An Evaluation Of The Obligation To Take Steps To The “Max-
imum Of Available Resources” Under An Optional Protocol To The Covenant,
U.N. Doc. E/C.12/2007/1 (21 September 2007).

For example, in the countries falling into the “least devel-
oped” category, claims brought under OP-ICESCR using the
minimum core requirement to pressure their State to ensure
basic nutritional requirements of school children, pregnant
women and lactating mothers could be an important point
of leverage. Further, in conflict or post-conflict countries,
where funding has been prioritized for military expenditures
often at the expense of basic needs, minimum core obliga-
tions could be useful to pressure for re-orientation and pri-
oritization of available funding. However, in some contexts,
particularly in more developed countries, the argument of
the “reasonableness” of government action and the duty
to take positive measures may be more useful and better
address women's equality and substantive fulfillment of ESC
rights. ©

2.4 A Coherent Approach to
Women's ESC Rights

As demonstrated by the overview of rights and obligations
above, much of the framework for understanding State obli-
gations as they relate to women'’s economic, social and cul-
tural rights under both mechanisms is quite similar, partic-
ularly when a substantive equality approach is utilized. The
framework of substantive equality allows for a nuanced
understanding of how violations of economic, social and cul-
tural rights may be experienced by women in various social
and historical contexts, with various identities, while also
integrating clear State obligations related to both conduct
and result and to take positive measures to remedy these
violations. Although its application under each treaty may
not be identical, a thorough understanding of the substan-
tive equality lens itself can be applied to all women’s human
rights claims to ensure that the remedy demanded, and the
means used to implement the remedy, reflect the claim-
ant’s articulation of her situation and her needs.

Coherence is clearly important for claimants and rights
holders in developing strong legal arguments on women's
economic, social and cultural rights under either instrument.
As the scope and obligations related to particular rights are
developed through General Comments/Recommendations,
Concluding Observations or under the Committees’ views
under both Optional Protocols, it is important that these
developments are integrated in the understanding of that
right throughout the treaty body system. This coherence
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will also support domestic level courts in applying interna-
tional legal standards at the national level and parliamentar-
ians in designing policies which reflects the State's interna-
tional legal obligations. In addition, Committee members will
benefit from a more consistent interpretation of obligations
during periodic reviews or through individual or inquiry pro-
cedures.

Furthermore, although CEDAW is an integrated treaty,
meaning it includes both civil and political rights as well as
economic, social and cultural rights, having a comprehen-
sive understanding of the rights and obligations in both trea-
ties can provide a more complete overview of State obliga-
tions for women'’s ESC rights. Furthermore, CEDAW adds
value to women's ESC rights claims by allowing for inter-
pretations which recognize the interrelated nature of civil
and political and ESC rights. This helps to inform interpre-
tations of women’s rights by the CESCR and contributes
to bridging the artificial divide between these rights in prac-
tice. Because the ICESCR provides the definitions of the full
scope of the substantive content of each right and States’
obligations in relation to ESC rights, using these documents
in tandem to provide reference to the scope of each right
can strengthen arguments made with regard to specific ele-
ments of State duties.

For example, although Article 12 of CEDAW creates the
State obligation not to discriminate in the provision of health-
care services and General Recommendation 24 further elab-
orates on a State’s obligations for this Article,®? only Article
12 of the ICESCR and subsequent General Comment 14 lay
out the normative content of the right to health: such as, it
must be universal, non-discriminatory, available, accessible
(both physically and financially), and of good quality.®® While
CEDAW is critical in defining States obligations with regards
to substantive equality and non-discrimination, the ICESCR
is necessary to elaborate the content of economic, social
and cultural rights.

The integration of both the concepts of substantive equal-
ity and of temporary special measures from CEDAW into
the articulation of State obligations under the ICESCR fur-
ther shows the necessity of taking a holistic approach when
addressing women's ESC rights. CEDAW provides a deeper
analysis of the roots and multiple manifestations of discrim-
ination against women in the protection, promotion and ful-
fillment of women’s human rights. Therefore, in bringing
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Competing Needs

As an advocate for women's ESC rights, you will
find yourself confronting the reality of competing
needs in relation to the realization of ESCR. Because
of the nature of most economic and social rights, sub-
stantial funding and support will be required to ensure
full realization. Inevitably, as you begin to call on your
State, developed or developing, to realize women's
ESC rights, they will claim an inability to do so, possi-
bly based on competing needs and limited resources.
While these claims of limited resources must be chal-
lenged, what are advocates to do in situations of truly
limited funds?

An example of this question of approach can be
examined in the ESCR Committee’s response to the
raising of school tuition in Germany which they exam-
ined during the May 2011 review session. The Com-
mittee was making additional recommendations to
Germany on lowering the high rate of school fees,
which had been raised by the State in the previous two
years in the context of the financial crisis. Within this
economic context, the CESCR concluded that schools
fees should not be increased and the State should con-
tinue toward abolishing fees altogether.

In addition, there is precedence at the national level
for the argument that financial crisis cannot be the
basis for the retraction of existing social supports. In
case no. 2000-08-0109 before the Constitutional Court
of Latvia, employers were not paying into a social assis-
tance fund for their employees because of the cur-
rent economic crisis. The Court found that despite the
financial situation, the State must ensure proper over-
sight and enforcement of legislation which requires
businesses to maintain their contributions to the social
assistance system.

Your approach to advocating for women's ESC rights—
arguing for immediate implementation or progressive
implementation over time—will largely depend on
the context in which you are working, including: the
extent of available resources of your State, friendli-
ness of the government to women's ESC rights issues
and whether there is widespread popular support for
these issues.
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attention to women'’s ESC rights under the ICESCR, a claim
or shadow report will be strengthened by integrating stan-
dards of non-discrimination and understandings of intersec-
tionality from CEDAW.

The need for this coherence is also evident in the fact that
some claims of violations of women’s economic, social and
cultural rights can potentially be brought to either Commit-
tee. For example, if a woman experiences a violation of her
right to healthcare because the State's policy only extends
maternity leave benefits to those women in formal employ-
ment, she would be able to bring a claim under Articles 7,
10 and 12 of the ICESCR or Articles 11 and 12 of CEDAW.
Or, if a woman experiences domestic violence and has no
means of escaping the violence because the State has failed
to ensure she has the legislative and practical means to
access emergency and longer-term housing, she could bring
a claim under Articles 2(2), 3, 11(1) and 12 of the ICESCR or
Articles 2(a)(b)(e), 3, b(a), and 16 of CEDAW. Therefore, it is
important that the understanding of the scope of the rights
and obligations under both of these mechanisms are consis-
tent. Although the articulation of the right itself and duty of
the State might not be exactly the same under each instru-
ment, each Committee be made aware of interpretations of
that right under other mechanisms in its evaluation of the
communication or inquiry. This will contribute to the devel-
opment of coherent and meaningful standards, which allow
States to better meet their obligations and claimants to have
better clarity on the scope of their rights.

The ICESCR, CEDAW and their Optional Protocols are
powerful tools in demanding that women's economic, social
and cultural rights be implemented and in providing access
to justice for violations. A holistic understanding of the rights
and obligations contained in these two Conventions, used
in conjunction with each other, can increase accountability
for women'’s ESC rights as well as provide the normative
basis for demanding substantive advancement on women'’s
human rights in a manner which reflects the critical impor-
tance of ESC rights in women'’s lives.
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47See, for example, CESCR, General Comment 19, supra n. 25 above, para. 61.
“The Committee also wishes to emphasize that it is particularly incumbent on
State Parties, and other actors in a position to assist, to provide international
assistance and cooperation, especially economic and technical, to enable
developing countries to fulfill their core obligations.”

48 CEDAW, Ms. VK. v. Bulgaria, Communication No. 20/2008, (25 July 2011).
4 Montreal Principles, supra n. 13 above, para 29.

SO CESCR, General Comment 15:The right to water (Twenty-ninth session, 2003),
U.N. Doc. E/C.12/2002/11 (2002).

SLCESCR, General Comment 19, supra n. 25 above, p. 42

52<The concepts of core content and minimum core content are not unique to ESC
rights. An example of minimum core content in the area of civil and political
rights can be found in the right to freedom from arbitrary detention. One
element of the core content of this right is that a warrant for a person’s arrest
must be obtained by the state and presented to the individual. Circle of Rights,
Economic, Social and Cultural Rights Activism: a Training Resource, Module
8, available at http://www1.umn.edu/humanrts/edumat/THRIP/circle/modules/
module8.htm

53 CESCR, General Comment 3, supra n. 33 above, para. 10.

4 1dem.

3 CEDAW, Alyne da Silva Pimentel v. Brazil, (Communication No. 17/2008).
S CESCR, General Comment 14, supra n. 14 at para 14.

57 CEDAW, General Recommendation 24: Women and health, (20th Sess., par 27,
U.N. Doc. A/54/38 (1999).

8 CESCR, General Comment 3, supra n. 33 above, para. 10, although in later
general comments, such as on in General Comment 14, supra n. 14 above,
para 47, and General Comment 15, supra n. 49 above, para 40, the CESCR has
moved more toward the position that there is no justification for failing to meet
minimum core obligations.

3 CESCR, General Comment 3, supra n. 33 above, para. 10.
¢ Chapman and Russell, supra n. 15 above, at p. 9.

¢! Liebenberg, supra n. 9 above, at p. 174.

2 CEDAW, General Recommendation 24, supra n. 56 above.

% CESCR, General Comment 14, supra n. 14 above, para. 12 (a-d).
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Part Three

3. Optional Protocols—

Human rights complaints mechanisms

3.1 What is an Optional Protocol?

To enable individuals, groups of individuals or other States
to directly raise complaints of human rights violations with
specific treaty bodies, a number of Optional Protocol’s have
been created which provide individual complaints mecha-
nisms for relevant treaties. In the UN Human Rights Treaty
System, Optional Protocols do not amend the text of the
original treaty, but rather specify some obligations (a sub-
stantive protocol) or create additional mechanisms to mon-
itor compliance with the original instrument (a procedural
protocol). So far, under the international human rights sys-
tem, five of the supervisory Committees (CCPR, CERD,

Human Rights Treaties
With Complaint Procedures

Treaty Individual Complaints Mechanism
(individual communications)
ICCPR First Optional Protocol to the ICCPR
ICESCR  Optional Protocol to the ICESCR
(also provides for an inquiry procedure)
(opened for signatures in 2009)
CEDAW  Optional Protocol to the CEDAW
(also provides for an inquiry procedure)
CERD Article 14 of CERD
CRC Optional Protocol to the CRC
(opened for signatures in 2012)
CAT Article 22 of CAT
(also provides for an inquiry procedure)
CRDP Optional Protocol to the CRPD
CMW Art 77 of the CMW
CED No individual complaints mechanism

CAT, CEDAW and now CESCR) can, under given conditions,
receive individual complaints.

An Optional Protocol is a supplementary and separate
treaty to the main human rights treaty. It is necessary for
a member State to sign and ratify the Optional Protocol, in
addition to the main human rights treaty. Optional Protocols
provide an avenue of access to justice for individuals at inter-
national level.

The procedures they provide for can include an individual
communication, an inquiry procedure and an inter-state pro-
cedure. The communications procedure enables individuals
or groups of individuals to bring a complaint before the rel-
evant treaty Committee alleging a violation of their human
rights by the State. The inquiry procedure authorises the
treaty Committee to investigate allegations of grave or sys-
tematic violations of human rights by the State Party. Under
OP-ICESCR, a State Party must have explicitly “opted-in”
to this procedure for it to be available. Included in some
Optional Protocols, there is an inter-state procedure such as
the OP-ICESCR which allows one State Party to the mecha-
nism to bring a complaint against another State Party where
that State has not fulfilled its obligations under the Cove-
nant. However, this procedure must be explicitly accepted
by both State Parties.

The Table at left lists human rights treaties that have
individual complaints mechanisms.

There are also procedures for complaints which fall out-
side the treaty body system, through the special procedures

under the Human Rights Council Complaints Procedure and
through the Commission on the Status of Women.!

3.2 Common and differing features
of OP-CEDAW and OP-ICESCR

The OP-CEDAW and the OP-ICESCR both allow for a com-
munications procedure and an inquiry procedure. The pro-
cedures for the CEDAW and ICESCR Optional Protocols are
similar, but also contain slight differences (in bold).

28

CLAIMING WOMEN'S ECONOMIC, SOCIAL AND CULTURAL RIGHTS



Part Three

Common and Differing Features of OP-CEDAW and OP-ICESCR

Procedures CEDAW ICESCR

Communication

Interim Measures Request for interim measures made by the Committee to the State Party prior to
considering admissibility or the merits, where its necessary to avoid possible irreparable
damage to the victim or victims of the alleged violation.

Admissibility Compilaint is in writing
Complainant is not anonymous
Complaint is submitted on behalf of an individual or group of individuals

The facts occurred after the State Party agreed to the Optional Protocol, or the facts
continued after that date

The complaint is not manifestly ill-founded

The claimant must be a victim of a violation of a right under the Convention

All domestic remedies are exhausted (or are unavailable or ineffective)

Limitation period: None Limitation Period: Complaint must be submitted
within 1 year of domestic remedies being
exhausted

The complaint has not been considered by the Committee or another international
investigation or settlement procedure.

Merits Whether the matter is within the jurisdiction of the relevant treaty.
Whether the State has met its obligations under the relevant treaty.

Remedies Individual remedies aimed at redress and repairing the harm to the victim.
Systematic remedies (eg law reform)

Friendly Settlement Not available The Committee makes available its offices to
the parties to conduct conciliation with a view to
reaching a mutually agreeable settlement

Inquiry Information must be reliable Information must be reliable
State Party must not have opted Grave or systematic violation
out of the inquiry procedure State Party must have specifically opted-in to inquiry
Grave or systematic violation procedure

Inter-State Procedure Not available A State Party can submit a complaint about alleged

violation committed by another State Party. Both
States must have explicitly opted-in.
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Notes

'In 2007, the Human Rights Council adopted the “UN Human Rights Council:
Institution Building’ (resolution 5/1), which is the basis for the establishment
of a new complaint procedure for addressing consistent patterns of gross
and reliably attested violations of human rights in a country. Under the CSW
Communications Procedure, any individual, non-governmental organization
or network may submit a communication on an alleged violation of human
rights affecting the rights of women (www.un.org/womenwatch/daw/csw/
communications_procedure.html).
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