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Women globally have witnessed a strong resistance to their 
activism in the recognition and realisation of their univer-
sal human rights to equality and non-discrimination. There 
is still a long way to go for women to be acknowledged and 
accepted as full and equal participants in shaping and imple-
menting international as well as national norms and stan-
dards guaranteeing basic rights and fundamental freedoms.

Advocacy on economic, social and cultural rights has 
increasingly been integrated into the work of mainstream 
human rights groups and organisations, but women’s real-
ities in relation to violations of economic, social and cul-
tural rights are rarely given specific attention in terms of 
the nature and scope of violations as well as the relevance 
for the realisation of economic, social and cultural rights 
for all. Moreover, women’s rights groups have not inte-
grated a focus on ESC rights in their work to this same 
degree, rther entrenching the silence around women’s ESC 
rights in human rights debates. Within NGOs and women’s 
rights organisations there has been a high reliance on using 
CEDAW to understand, interpret and analyse the realities of 
women in the context of ESC rights and a strategic focus on 
the effectiveness of using ICESCR to advance women’s ESC 
rights has not been considered as a priority. The significance 
of looking at the intersections of CEDAW based discourse 
on women’s equality rights together with the the meaning, 
scope and impact of specific rights recognised and articu-
lated in the ICESCR, and vice versa, is critical for addressing 
the gaps and challenges faced by NGOs and groups advo-
cating on women’s ESC rights. This section aims to provide 
interested NGOs and women’s rights groups with informa-
tion on the range of mechanisms and strategies/tools avail-
able for building evidence-based advocacy and litigation on 
women’s ESC rights.

Both NGOs advocating on ESC rights and women’s rights 
groups advocating women’s ESC rights have success-
fully utilised the multiple opportunities to advocate for ESC 
rights at the international and national levels. Analysis of and 
engagement by international organisations (such as IWRAW 
Asia Pacific and ESCR-Net) with the mechanisms available 

to advocate on human rights at international and national 
level indicates that it is important for women’s groups and 
human rights organizations to expand their approaches to 
integrate their advocacy on women’s rights and their advo-
cacy on economic, social and cultural rights. 

6.1 International Advocacy
NGOs working on ESC rights and women’s rights groups 
have to be strategic in identifying and engaging with the 
mechanisms at international level. There is a wide range 
of mechanisms available for ESC rights NGOs and wom-
en’s organisations to pursue their advocacy on recognition 
and implementation of women’s ESC rights. The nature of a 
human rights mechanism at international level usually deter-
mines the scope and impact of advocacy by activists and 
organisations, as well as its relevance for national level activ-
ism and lobbying.

6.1.1 Human Rights Council
The special procedures of the Human Rights Council, for 
example, the Special Rapporteur on Education, the Right 
to Health, etc., do not have an elaborate process to moni-
tor human rights implementation nationally, but these pro-
cedures are of immense value and importance for NGOs 
and human rights groups when urgent attention is required 
to be brought to an urgent or ongoing violation of women’s 
ESC rights. These procedures are strategic for “naming 
and shaming” of the government and key actors and initi-
ating a public debate on fulfilment by the State of its inter-
national obligations. 

The Human Rights Council itself, along with its mechanism 
of Universal Periodic Review, provides another opportunity 
for NGOs to advocate for women’s ESC rights as does the 
Commission on the Status of Women which meets annually 
in New York and various ad hoc international conferences, 
platforms and NGO events such as World Conferences and 
follow-up activities to the Beijing Platform of Action, follow-
up to the Earth Summit such as Rio +20 and annual NGO 
events such as the AWID Conference. Further venues for 

6. Advocacy and Litigation on  
Women’s ESC Rights

 



91
CLAIMING WOMEN’S ECONOMIC, SOCIAL AND CULTURAL RIGHTS

Part Six

international advocacy exist at the regional level in various 
regions such as through the European human rights system 
including the European Court of Human Rights, the African 
Union and the African Court of Human and People’s Rights, 
the Inter-American human rights system and the Inter-Amer-
ican Court of Human Rights, and the newly developing Asso-
ciation of South East Asian Nations regional system. 

6.1.2 UN Human Rights Treaty  
Monitoring Bodies
Each of the nine core international human rights treaties, is 
supported by a Committee of independent experts. 

Each of these Committees carries out a variety of functions, 
including the examination of complaints under the Optional 
Protocols and the development of General Comments/Rec-
ommendations. Through the development of General Com-
ments/Recommendations, the Committees elaborate on 

the interpretation of the normative standards contained in 
the treaties and clarify State obligation with regard to spe-
cific rights or issues. The General Comments by the CESCR 
and General Recommendations by the CEDAW Committee 
can be extremely useful advocacy tools for NGOs as they 
set out in detail the extent to which States are obliged to 
respect, protect and fulfill women’s ESC rights. Some partic-
ularly useful General Recommendations/General Comments 
for advocacy on women’s ESC rights are GC 16 and 20 of the 
CESCR and GR 24, 26 and 28 of the CEDAW Committee.1 

The reporting procedure under each treaty, including 
CEDAW and the ICESCR, mandates State Parties to submit 
periodically a detailed report on the status of implementation 
of the rights recognised under these human rights treaties. 
The Committees constituted under these treaties have obli-
gated the State to undertake a consultative process towards 
the compilation of the State report, and at the same time 
these Committees have encouraged civil society groups 
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and organisations to provide alternative information on the 
extent to which the State has undertaken measures or steps 
towards the realisation of rights under CEDAW and ICE-
SCR. The result of this reporting process at the international 
level will greatly contribute towards shaping the agenda and 
development of strategies for women’s organisations and 
ESC rights NGOs in their advocacy on women’s ESC rights. 

Using the Reporting Process as a platform to advocate 
for Women’s ESC Rights

At the international level, the human rights treaty report-
ing process is a key mechanism through which NGOs can 
advocate for the recognition of women’s 
ESC rights and for the redress of violations 
of these rights. It is an important means 
by which NGOs can advocate for States 
to be held accountable to their obligations 
under a treaty. The main way that NGOs 
can contribute to the treaty reporting pro-
cess is through producing shadow reports 
or alternative reports to be considered as 
part of the regular review of State Parties 
who have ratified a treaty. 

NGOs have successfully raised wom-
en’s narratives and specific case studies 
that illustrate systemic problems or pat-
terns of human rights violations of wom-
en’s ESC rights in shadow reports. Shadow/
alternative reports can be produced for both 
the CEDAW Committee and the CESCR, on women’s ESC 
rights that are recognised under their respective treaties. 

The reporting guidelines2 developed by IWRAW Asia Pacific 
on CEDAW and on women’s ESC rights jointly with ESCR-Net 
(see page 63) provide assistance to individuals and organisa-
tions who are working within the shadow reporting processes 
of CEDAW and ICESCR on how to incorporate information on 
the women’s rights related dimensions of economic, social 
and cultural rights in parallel reports for both processes. The 
guidelines provide clarity on how NGOs should package infor-
mation to ensure a more effective impact on the review pro-
cess in a way that is useful for the CEDAW and CESCR Com-
mittees. They also contain information about how to most 
effectively use the review process and the outcomes of the 
review (the recommendations contained in the Concluding 

Observations) to effect change. 

Although the two treaties relate to specific and distinct 
areas of human rights both the CEDAW and ESCR Com-
mittees have recognized the need for a greater integration 
of women’s rights and economic social and cultural rights 
in their respective processes. Thus in reporting on wom-
en’s ESC rights there can be substantial value in not limiting 
reporting to one of these treaties, but rather reporting under 
both CEDAW and ICESCR.

In addition to producing reports for the CEDAW and CESCR 
Committees, women’s ESC rights can also be addressed 

through shadow/alternative reports to 
human rights treaty bodies under other 
Conventions including the ICCPR, CAT, 
CERD, CRC CPRD and the CMW. Par-
ticularly where States may not have rat-
ified CEDAW or ICESCR, or have reser-
vations to CEDAW and ICESCR, it can 
be useful to advocate for women’s ESC 
rights through other treaties that have 
been ratified. For example, the CRPD is 
an important means for advocating for 
the economic, social and cultural rights 
of women with disabilities. Further, build-
ing on the indivisible and inter-related 
nature of rights, some NGOs have been 
successful in advocating for economic, 
social and cultural rights such as the right 

to housing, by reporting on the impact of violations of eco-
nomic, social and cultural rights on other rights such as the 
right to life under the ICCPR. 

NGO shadow reporting can be strategically utilized to 
increase awareness of the rights and obligations contained 
in the treaties, promote integration of all women’s human 
rights and improve State accountability for fulfilling its obli-
gations under the treaties.

6.2. National Level Advocacy

Bringing International Human  
Rights Law Home
Often the international advocacy advancing women’s ESC 
rights using human rights monitoring mechanisms provides 

Using litigation as 
a strategy or as a 

tool in national level 
advocacy is critical 

for the domestication 
of standards and of 

the legal framework 
adopted under the 

international human 
rights treaties. 
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support to national level advocacy. The specific recommen-
dations given by the Committees through concluding obser-
vations in their review of State reports can provide a plat-
form for NGOs and women’s rights groups to raise issues of 
women’s ESCR. 

To maximise the transformative potential of human rights 
treaty processes, NGOs can hold States accountable to 
their obligations under both CEDAW and ICESCR through 
a range of advocacy strategies at the national level, includ-
ing monitoring, policy and law reform, litigation, and com-
munity education. It is important that capacity building of 
NGOs and activists on strategic use of international human 
rights mechanisms is undertaken to enhance the impact of 
international level advocacy, and make a shift in the under-
standing of NGOs and local level women’s rights organisa-
tions on the potential and scope of international advocacy 
on women’s ESC rights. NGOs can also advocate for policy 
and law reform initiatives to be consistent with the human 
rights standards and obligations expressed in CEDAW and 
ICESCR. For example, advocating for national development 
plans or framework legislations to incorporate specific poli-
cies and programs for the implementation of women’s rights 
to housing, food, education and health care.

6.3. Using Strategic Litigation as a 
strategy in national level advocacy 
on Women’s ESC Rights
Litigation can be used as a strategy both at international and 
national levels to advance women’s ESC rights. NGOs can 
use litigation as a source of remedy, and ensure that the 

in their litigation strategy. Using litigation as a strategy or as 
a tool in national level advocacy is critical for the domestica-
tion of standards and of the legal framework adopted under 
the international human rights treaties. In legal systems, for 
example the common law system, where the decisions by 
an appellate level or apex court become law with equal stat-
ure as that of a law enacted by a national legislature or parlia-
ment, litigation is a critical tool for local NGOs and women’s 
rights organisations in raising discrimination experienced by 
women in the context of their ESC rights, as well as towards 
setting standards for national level implementation of inter-
national human rights. 

Strategic litigation is a useful strategy when the change 
desired is of broader application, such as seeking the 
enforcement of an existing law, remedy a widespread vio-
lation of State’s obligations, change or establish a national/
provincial policy, reform public institutions, or inspire social/
political change. Also, strategic litigation is very useful in 
cases where an issue may be unpopular, is not in line with 
the current power structure in the country, there are strong 
opposing interests, or represents the rights of marginalized 
groups, and would therefore have little traction in the formal 
legislative process. Strategic litigation at the international 

scope and obligations of women’s ESC rights, which can be 
used in other international fora as well as for domestic litiga-
tion and advocacy.

Strategic litigation at the international level can also be a 
useful strategy for civil law States. For example, although 
decisions made in cases at the national level in civil law juris-
dictions will not generally apply beyond the specifics of that 
case, a pronouncement by an international legal body on 
the content and obligations related to women’s ESCR could 
potentially be used quite broadly in national level advocacy 
and future national level cases on the issue. 

Primary Elements to Consider

1. Is there a clear violation of an economic, social or cul-
tural right?

2. Can the issue be adjudicated in court? Do adequate and 
effective remedies exist at the national level?

3. Will it be possible to sustain support (both human and 
financial) for the duration of the case?

4. If successful, will the outcome of the case have wide-
spread effects on the right at issue? 

Critical Factors in Determining a Strong Case for  
Strategic Litigation

1. Will successful litigation of the case encourage social 
change and legal reform?

2. Can you link the individual or group case to a more sys-
temic/collective remedy? 

3. How political is the particular issue in the case in both 
the domestic and international context?

4. Is there internal capacity to litigate the case or will you 
need external support?
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5. Can you link with allies and other stakeholders to 
strengthen support for the case? 

6. Can a positive decision in the case be effectively moni-
tored and implemented?

Integrating Substantive Equality and ESCR in your Case

1. Ensure intersectional experience of rights violation (if 
present) is highlighted in the complaint.

2. Look for opportunities to build capacity of the court to 
understand the unique nature of women’s ESCR vio-
lations—could be through amicus curiae submissions.

3. Use the case to build capacity of service providers, 
local lawyers and government agencies to recognize 
human rights violations and address them through pol-
icy change. 

4. Be aware of when to use an integrated approach to 
issues and when it might not be successful. 

6.3.1 Developing a Case Strategy
It is important to keep in mind in developing a case selec-
tion criteria and identifying cases which have the poten-
tial of being used for strategic litigation that most often 
these cases will emerge on an ad hoc basis. It will be infre-
quent that you will have an array of strong potential cases to 
choose from. However, because litigation is often a long and 
expensive process, it remains important to have an under-
standing of what some of the key factors are to be able to 
identify a potentially successful case. Below some of these 
key factors are explored. 

Is litigation the right strategy?

Before beginning to identify a case for strategic litigation, the 
most important question to consider is whether litigation is 
in fact the best strategy for that issue. In many cases, tra-
ditional legislative processes and popular social reform can 
be equally or more effective in changing law and policy. This 
will depend on many factors, but particularly, the political/
social climate surrounding the issue. If there is an opportu-
nity to gain support for the issue from a majority of the pub-
lic, if you have support of the media, or key allies within the 
legislative or executive branch, the traditional legislative pro-
cess may be the faster, less expensive and more effective 
means of making change on the particular law or policy in 

question. Also, if the main goal is to raise public awareness 
and support for an issue, a media campaign will likely be 
more effective. 

It is also important to assess whether the relevant group 
of women implicated in the litigation will be supportive of 
the case and if they are aware of the violation of their rights 
by the practice or policy. If not, perhaps awareness-raising 
needs to happen first to ensure that future litigation not only 
changes law or policy, but is also inclusive and empowering 
for the women affected. You also must consider whether 
there could be retaliation or further marginalization for the 
women involved in the case. If so, it might be safer and/or 
more effective to engage in public education prior to litiga-
tion. Finally, practical considerations like availability of evi-
dence or available funds will also be highly relevant to the 
strategy chosen. 

The ultimate consideration in deciding whether to engage 
on strategic litigation in a particular case, however, is whether 
litigation as part of a larger advocacy strategy or indeed lit-
igation at all is the best option for the particular woman or 
women involved. If there are more effective ways for the vic-
tim to obtain redress or to obtain more appropriate redress, 
she must be fully informed of these options and facilitated in 
making the decision that is right for her. 

Assessment of impact of potential case

One important consideration on whether a case is poten-
tially good for strategic litigation is the expected impact it 
may have on the affected group represented by the facts in 
the case. 

There are a variety of reasons that it is important to develop 
clear criteria for selecting cases for strategic litigation. First, 
it will benefit your organization to have an equitable and 
transparent process for choosing cases to help dispel poten-

-
pliance with the mission and focus of your organization. Fur-
ther, if additional funding will need to be acquired to pursue 
the case, the likelihood of finding support for a particular 
issue or group will also be relevant. 

The “representative victim” and the seriousness of the 
violations involved in the case should also be considered. 
Also, support for the individual or group in the case will likely 
be critical to her willingness to pursue it over the long-term. 
If an individual is represented, does she have a family and/or 
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community that are supportive of the case? If the clients are 
a group of individuals, do they have support from the com-
munity or class in which they are a part? 

In relation to strategic litigation at the international level 
through use of Optional Protocols, the communications to 
CEDAW and CESCR must be on behalf of an individual or 
group of individuals. To be a good candidate for strategic lit-
igation it should be representative of a wider pattern of vio-
lations or the impact of a law or policy on different groups 
of women, such as women with disabilities, poor women, 
indigenous women, etc. 

Furthermore, potential impact should be assessed beyond 

the impacts actual implementation of the judgement may 
have. In case of international communication/litigation, it 
is clear that getting complete implementation of the views 
and recommendations of the Committee may be very diffi-
cult. However, sometimes there can be positive impacts for 
the affected groups in the case even where implementa-
tion is lacking. For example, if a large amount of national and 
international attention is brought to the issue, the State may 
refrain from moving forward with a policy which violated 
women’s human rights, or it may better educate the public 
and advance domestic discourse on the issue making legis-
lative change more likely in the future. 

Case Selection Criteria
The Importance Of The Issue For Women’s ESC rights

Anticipated Impact Of Case On Women’s ESC rights 
Standards

ESC rights likely to be? 

the individual woman or group of women in the case? 

on public opinion)?

-
ing or relationship building that might, exceptionally, 
justify case selection?

impacts on women or other rights? 

-
tively impact on standards of human rights protection 
elsewhere?

 

What is the likelihood of a successful judgment 
being enforced/implemented?

-
ment? Who could you work with?

Your Organization’s Contribution

case?

the subject matter? 

organizations with whom you work?

or with whom you could usefully collaborate e.g. 
through partnerships.

Resources

-
mitments? 

resources? 
Source: adapted from International Centre for the Legal Protection of Human 
Rights (INTERIGHTS), Background Note on Case Selection (2010). 
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Non-legal strategies and ensuring strong coalitions 
of strategic actors

In strategic litigation, the involvement of various stakehold-
ers and particularly affected groups and social movements is 

critical to ensuring the broader impacts of the case and that 
the claim advanced is truly representative of a widespread 
violation that needs to be addressed. It is always impor-
tant to also engage in non-legal strategies and to reach out 
to social movements or other civil society groups. Strategic 
litigation on a particular case is greatly strengthened when 
linked with domestic and international advocacy and a media 
awareness campaign. Linking with a variety of stakeholders, 
and particularly social movements, will increase awareness 
of human rights within society and build popular pressure 
and support during the litigation itself, but often more impor-
tantly afterward, to ensure the State implements the recom-
mendations of the Committee. 

Financing the case / finding litigation support

Issues of financing or legal costs will primarily arise at the 
domestic level, for example whether the court requires the 
losing party to cover both parties legal fees, in addition to 
the actual costs of the litigation itself. In most countries, 
legal aid organizations exist which can help cover some 
costs of the litigation, however, most often it is necessary to 
undertake fundraising work to locate funds to cover impact 
litigation at the national level. It may also be possible to link 
with regional/international groups that may be interested in 
potentially working collaboratively to take the case through 
the appeal process and to the regional/international level to 
also help cover some of the national level litigation costs. 
On page 119, you can find a list of potential sources of litiga-
tion support or funding for national level litigation on wom-
en’s ESC rights 

Once the case is ready for presentation before OP-
CEDAW or OP-ICESCR, financial resources may present 
less of a barrier. There are no filing fees for communica-
tions, evidence, etc., in international treaty bodies. In addi-
tion, international NGO’s are often available to support the 
development of a communication and may also be willing to 
submit amicus curiae briefs in support of the case on certain 
issues. On page 119 of this Guide, you can find a list of inter-
national organizations available to assist in presenting com-
munications or potentially calling for an inquiry under OP-
CEDAW or OP-ICESCR. 

Litigation at international and regional level:

There are many potential venues for any complaint and it is 

Important Strategies to Increase 
the Likelihood of Implementation:

and integrated into the overall litigation strategy 
from the start of the case;

remedy and be aware of the current institutional 
capacity of the relevant national agencies which 
will be responsible for implementing the recom-
mendations—consider working with the relevant 
government agency to better implement a deci-
sion;

to oversee follow up and require the State to spe-
cifically report on progress in implementation of 
the case in its periodic review;

case, including social movements and grassroots 
groups, academics, the media and a broad cross-
section of national civil society groups and interna-
tional NGOs;

the case through a concerted media strategy and 
relationships with international groups;

and tax information to oppose State arguments on 
lack of resources for implementation;

the Committee to domestic level courts to support 
enforcement; and

Committee so all stakeholders are aware if there 
is a lack of implementation. 

Source: ESCR-Net, Analytical Report—Enforcement of Judgments on Eco-
nomic, Social and Cultural Rights (2010). 
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Comparison of Regional Human Rights Mechanisms 
Feature Inter-American system 

(Commission and Court)
European Ct HR ECSR African System 

(Commission and Court) 

Actio Popularis X Collective complaints 
from registered NGOs 
only

Time limits Within 6 months of 
exhaustion of domestic 
remedies

Within 6 months 
of exhaustion of 
domestic remedies

Not specified within a “reasonable” 
period of time after 
exhaustion of remedies

Admissible if 
Examined by other 
systems/bodies

X X Not specified Not specified 

Evidence Written Communications / 
Public Oral hearings

Written 
Communications 
/ Public and Oral 
hearings/on-site 
investigations/
witnesses/experts

Written 
Communications /Oral 
hearings and third 
parties intervention 

Written Communication 
(Commission) / Written 
Communications, Oral 
hearing, witnesses and 
experts (Court)

Remedies Individual remedies 
(monetary and symbolic 
reparation, restitution, 
rehabilitation; investigation 
and punishment of those 
in charge of the violation)/
Structural or General 
measures (Non-repetition; 
legislative amendments; 
and policy changes) 

Individual measures 
(just satisfaction 
and restoration of 
the injured party) / 
General measures—
policy and legislative 
amendments

Decides on whether 
the Charter’s 
provisions have been 
violated and provides 
recommendations, 
but does not provide 
specific remedies

Individual measures; 
limited remedies 
(Commission)/ General 
measures /Commission)

Follow-up 
procedure 

An interpretation of the 
judgment /Hearings for 
monitoring compliance of 
the judgments 

Committee of 
Ministers of the CoE 

Committee of 
Ministers of the 
CoE/ States submit 
reports on the 
implementation of the 
decision 

The Executive Council on 
behalf of the Assembly 
(Court) 

Legally binding  (Court) X X (Commission) 

(Court- stipulated only in 
its Rules of Procedure) 

Enforcement 
Mechanism

X  (Committee of 
Ministers— a political 
body) 

X X

Filing Costs X X X X
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important that you are aware of all relevant possibilities to 
make an informed decision in the best interests of the vic-
tim. (See table on page 97).

Forum Selection: When is the OP-ICESCR /OP-
CEDAW the most strategic venue for a complaint? 

Deciding whether to bring your case to OP-CEDAW or OP-
ICESCR or another international or regional mechanism will 
depend on many factors:

issue in the claim? If it relates to women and issues of 
economic, social or cultural rights, OP-CEDAW or OP-
ICESCR may not be the only relevant forum, however, 
given their greater expertise on these issues respec-
tively they are likely to be the best choice. 

a violation of women’s ESC Rights, then you will need 
to choose between OP-CEDAW and OP-ICESCR. 

1) First, is your State a party to both instruments? If not, 
then you will be limited to the mechanism your country 
has ratified. If yes, then there are several more factors to 
consider: 

2) It might be important to analyze any reservations made 
by your country to Articles of both Conventions. If there 
was a reservation made on a relevant Article in one of 
the Conventions to your claim, you should use the other 
mechanism instead.

3) Another important factor to consider is the facts under-
lying your case. Is the focus of the claim on the substan-
tive aspects of economic, social and cultural rights, i.e. 
fulfilment and access; or is the focus of the claim on 
inequality / discrimination against women and girls in rela-
tion to the right? 

4) Another factor to consider is the political position of 
your State. For example, some States are more likely to 
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work constructively with the UN on issues of economic 
and social rights than issues around discrimination against 
women and vice versa. Having an awareness of your 
State’s position both domestically and internationally on 
these issues is important in the assessment. 

5) If the issue in your case has already been the subject 
of communication before either body and, the result was 
positive, this would be a good indication that a favour-
able decision might also be made on your submission. If 
the Committee’s finding was negative, are there signif-
icant differences between your case and the one previ-
ously considered? If so, you might still choose to submit 
to this body. 

6) Has more than one year passed since a final decision 
was made in the case at the domestic level? If so, the 
case is ineligible for review under OP-ICESCR, and will 
have to be submitted to OP-CEDAW. 

7) The OP-ICESCR allows for the possibility of a friendly 
settlement, whereas this is not possible under OP-

of remedies available and it may allow the process to 
resolve much quicker than proceeding through to a Com-
mittee decision, however, it is critical to remember that 
friendly settlements do not establish law. 

8) Once you have chosen between OP-CEDAW and OP-
ICESCR, you will also need to decide whether to file a 
communication or request an inquiry. Both ICESCR and 
CEDAW prohibit the Committees to review a case which 
has previously been reviewed by it or another UN body, so 
this choice should be carefully made. There are also signif-
icant differences in the two procedures, i.e. the severity 
and widespread nature of the violation. In addition, there is 
not a formal mechanism for requesting an inquiry—it is the 
will of Committee which is the sole determinant for the ini-
tiation of an inquiry procedure—although compelling evi-
dence may support such a decision. 

Reservations to OP-CEDAW or OP-ICESCR

A reservation to a treaty is a statement by a State claim-
ing to exclude or to modify the legal effect of certain provi-
sions of the treaty in their application to that State. A reser-
vation is allowed unless the treaty itself prohibits it, or the 
treaty permits only certain reservations not including the 
one in question, or the reservation is incompatible with the 

object and purpose of the treaty. If the right at issue in your 
complaint is subject to a reservation by your State, you will 
need to argue this reservation violates one of the three 
exceptions above. Legal argumentation around the inter-
pretation of State reservations can be quite technical. The 
Human Rights Committee decisions and the International 
Law Commission provide the most authoritative interpreta-
tions on this issue, however, it would be advisable to reach 
out to experts with specific expertise to help develop your 
argument on this issue. 

Effect of OP-ICESCR /OP-CEDAW decision on domes-
tic legal system

Treaty monitoring bodies are the definitive source of inter-
pretation of rights and obligations under their treaty of com-
petence. State Parties have the obligation to implement the 
views and recommendations made under OP-CEDAW and 
OP-ICESCR.3 This arises from the obligation to fulfill trea-
ties in good faith (1969 Vienna Convention on the Law of 
Treaties, Article 26). The failure to implement the views and 
recommendations made under OP-CEDAW or OP-ICESCR 
should be considered violations of the States duty to work 
with the Committee and the duty to act in good faith in com-
pliance with the treaty itself.4

       Implementation of OP-CEDAW/OP-ICESCR Decisions

It is important to keep in mind that the UN treaty bodies have 
no enforcement mechanisms. As mentioned above, States 
are obligated to work with CEDAW and CESCR and imple-
ment their views and recommendations, however, this pro-
cess will almost always require advocates to be involved in 
pressing for implementation. 

enforcement such as: 

groups in the case to ensure there is broad-based pres-
sure on the government to enforce the decision once 
finalized; 

 
i.e. the internal/external pressure to comply or not to 
comply; 

or more resource-intensive the remedy the less likely it 
will be implemented; and 
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Mechanism CERD CESCR HRC CEDAW CAT CRC CRPD 

Competency to consider indi-
vidual communications

X

Competency to consider com-
munications from groups of 
individuals 

X

Time Limits after the exhaus-
tion of domestic remedies 

6 months 1 year 5 years Not specified, but not 
unreasonably prolonged 

Not specified, but not 
unreasonably prolonged 

X Not specified 

Admissible if Examined by 
other systems/bodies

X Inadmissible if the case is 
being examined under another 
procedure of international 
investigation or settlement 

X X X X

Evidence /  
Victim can Testify 

- Written communications—Oral 
hearings 

- Written communications 
Statement 

Written communications Written communications Oral hearings X Written communications 
Complaints may be submitted 
in alternative formats, including 
Braille, large print, accessible 
multimedia as well as written, 
audio, plain-language, human-
reader and augmentative and 
alternative modes, means and 
formats of communication

Remedies Structural/ Specific Individual but not specific 
remedies / Occasionally 
structural 

 ? Individual but few specific 
remedies / Occasionally 
structural 

Individual and relatively specific / 
prescriptive / Structural 

Individual but not specific 
remedies / Occasionally 
structural

X X

Friendly Settlement X X X X X X

Conduct inquiries through 
country visits 

X X X

Competency to consider Inter-
State complaints 

X X X

Follow-up procedure  X

Early-warning or urgent action 
procedure 

X X X X X X

Interim Measures X

Enforcement Mechanism X X X X X X X

Filing Costs X X X X X X X

Comparison of UN Human Rights Treaty Complaint Mechanisms
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-
cies to implement the remedy.5 

Advocates who are interested in using these mechanisms 
should develop a plan to create pressure for effective 
enforcement within the litigation and advocacy strategy 
from the beginning of the case. 

6.3.2 Need for Strengthening Advocacy  
on Women’s ESC Rights
Consideration should also be given to how NGOs can com-
bine their international and national level advocacy strategies 
for women’s ESC rights. This can be important in ensuring 
that international and national level advocacy are mutually 
reinforcing and States Parties are held accountable at both 
levels. For example, in the Philippines, NGOs built into a 
campaign for the protection of women’s right to access 
reproductive health care, the following range of national and 
international strategies:

International—producing shadow reports for the 
CEDAW and ICESCR Committee; reporting to specific 
UN Special Rapporteurs; submitting a request for an 
inquiry under OP-CEDAW.

National—education campaigns on women’s right to 
health recognised under both CEDAW and ICESCR and 
the ways this is being violated in the Philippines; law 
reform campaigns to challenge existing laws that lim-
ited women’s right to reproductive health care; national 
level litigation; and working with both women’s groups 
and economic, social and cultural rights groups to moni-
tor the ways in which women’s right to health care was 
being addressed in the Philippines.

Advocacy on women’s ESC rights is not without any 
challenges. There is still a widespread lack of understand-
ing of CEDAW and ICESCR in most countries, across gov-
ernment agencies, the private sector, in the community 
and the media. Community education on the standards 
and obligations in CEDAW and ICESCR and, specifically, 
what these are in relation to women’s ESC rights, is an 
important aspect of ensuring there is widespread aware-
ness and understanding of women’s ESC rights, the obliga-
tion of States to respect, protect and fulfil these rights, and 
how women’s ESC rights can be implemented at the local 
and national level. There is no set of perfect strategies 

for advancing women’s ESC rights nationally and interna-
tionally, but in a given national context and in relation to 
the discrimination or violation of women’s ESC rights, the 
respective NGO or coalition of NGOs need to work out 
best possible strategies for pushing its advocacy agenda 
towards realisation of women’s ESC rights. 

The impact of advocacy nationally and internationally is 
determined by:

-
national legal & human rights normative standards, 

challenges and strategies, 

-
cacy—within the NGO or civil society sector as well as 
within the bodies capable and mandated to make a deci-
sion in regards to the violation/discrimination, and finally 

-
date its gains and positive outcomes from the advocacy 
and to build a consensus amongst the key stakeholders 
on recognition, protection and implementation of wom-
en’s ESC rights towards necessary policy change or law 
reform.

6.4 Case Studies 

 Alyne Da Silva Pimentel v. Brazil
(CEDAW, 2011)

1. Facts and Issues in the Case 
Alyne da Silva Pimentel, an Afro-Brazilian woman who 
resided in one of Rio de Janerio’s poorest districts died as a 
result of repeated delays in receiving access to emergency 
obstetric care when she was six months pregnant.6  Timely 
access to induced delivery and post-delivery care would 
have prevented life-threatening complications and ultimately 
saved Alyne’s life. 

Alyne first sought medical attention at her local health cen-
ter when she experienced vomiting and severe abdominal 
pain. Although these signs indicated a high-risk pregnancy, 
doctors performed no tests and Alyne was sent home with 
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vitamins, vaginal cream, and anti-nausea medication. She 
continued to experience severe pain and returned to the 
health center two days later. At this time, doctors discov-
ered that there was no fetal heartbeat. Alyne was left unat-
tended, and a few hours later, she delivered a stillborn fetus. 
Despite medical standards dictating that Alyne should have 
undergone an immediate curettage surgery to remove pla-
cental parts and to prevent hemorrhage and infection, she 
did not undergo surgery until approximately 14 hours later.

Following surgery, Alyne experienced 
severe hemorrhaging, low blood pressure, 
and disorientation. Despite these serious 
symptoms, doctors once again neglected 
to perform any tests. As her condition 
worsened, it was determined that she 
needed to be transferred to a hospital with 
adequate equipment to treat her condition 
(General Hospital of Nova Iguaçu). How-
ever, the health center refused to use their 
only ambulance to transport Alyne. Alyne’s 
mother and husband attempted to secure 
a private ambulance, to no avail. Eventu-
ally, the General hospital authorized the 
use of their ambulance to transport Alyne. 
However, the health center failed to trans-
fer Alyne’s medical records to the hospital 
where doctors were only given a brief oral 
account of Alyne’s medical condition and, 
according to subsequent medical records, 
they treated Alyne without knowledge that 
she had just delivered a stillborn fetus.

After arriving at the hospital, Alyne’s 
blood pressure plummeted to zero, but she was resusci-
tated. She was then placed in an emergency room hallway 
where she was largely left unattended. She was found there 
by her mother with blood on her mouth and clothes. Alyne 
died on November 16, 2002, 21 hours after her arrival at the 
hospital, of an entirely preventable condition. Alyne is sur-
vived by her family and young daughter. 

A few months after Alyne’s death, her family sought civil 
redress within the Brazilian court system by filing a peti-
tion for civil indemnification for material and moral damages 
against the state-sponsored healthcare system. To date, the 
Brazilian judiciary has failed to provide any effective or timely 

remedy. Unable to obtain any effective state relief for over 
four and a half years, Alyne’s family, in conjunction with the 
Center for Reproductive Rights (CRR) and ADVOCACI, a Bra-
zilian nongovernmental organization, filed an individual com-
plaint before the Committee on the Elimination of Discrimi-
nation against Women (CEDAW Committee) on November 
30, 2007.7 The petition alleges that Brazil’s state-sponsored 
healthcare system was responsible for Alyne’s death and as 
such, the government violated her rights to life, health, non-
discrimination, and redress. These rights are grounded in 

both Brazil’s constitution and international 
human rights treaties, including Conven-
tion for the Elimination of All Forms of Dis-
crimination against Women (CEDAW) and 
the International Covenant on Economic, 
Social and Cultural Rights (ICESCR).

2. Context in Country and Legal 
Framework 
Article 196 of the constitution of Brazil 
explicitly guarantees the right to health 
“by means of social and economic poli-
cies aimed at reducing the risk of illness 
and other hazards and at universal and 
equal access to all actions and services 
for the promotion, protection and recov-
ery of health.”8 Maternal health is also pro-
tected under Article 6, which concerns 
social rights, whereby the State is further 
required to allocate a percentage of pub-
lic funds for the protection of maternal 
health.9 The right to be free from discrim-

ination on the basis of sex and race is enshrined in Brazil’s 
constitution as well.10 

Notwithstanding these constitutional-level protections for 
the right to health generally and maternal health specifically, 
the Brazilian state has failed systematically to guarantee 
these rights and to provide an effective remedy and redress. 

Despite making significant strides in other areas of public 
health, Brazil has failed to prioritize the reduction of mater-
nal mortality. With approximately 1,800 women dying every 
year, Brazil’s maternal deaths account for 20% of all mater-
nal deaths in Latin America and the Caribbean.11 Racial, gen-
der and socio-economic factors play an important role in 

Alyne’s case  
highlights Brazil’s 
systemic failure to 
reduce maternal 

mortality and provide 
access to quality 

maternal healthcare. 
Furthermore, this case 
highlights the barriers 

in accessing justice for 
violations of women’s 

economic and  
social rights.
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maternal mortality rates, as Afro-descendant, indigenous 
and low-income women are disproportionately affected by 
maternal mortality.

Brazil identified seven health priorities in its Multi-Year 
Plan for 2004-2007; however, not one of those priorities 
was reducing maternal mortality. Brazil’s failure to even ref-
erence maternal mortality indicates the country’s failure to 
treat it as a pressing problem. Generally, maternal mortal-
ity is easily preventable and at a low cost. In fact, the Fed-
eral Parliamentary Commission of Inquiry on Maternal Mor-
tality in Brazil recently reported that 90% of maternal death 
cases in Brazil are preventable.14 Nevertheless, according to 
the Commission, “maternal mortality rates [in Brazil] have 

not decreased in the past fifteen years, despite subsequent 
economic improvements.”15 

Alyne’s case highlights Brazil’s systemic failure to reduce 
maternal mortality and provide access to quality maternal 
healthcare. Furthermore, this case highlights the barriers in 
accessing justice for violations of women’s economic and 
social rights. As the report of the Special Rapporteur on the 
independence of judges and lawyers indicated, Brazil has 
problems with “access to justice…slowness and notorious 
delays,” and the people who are most affected by this denial 
of access to justice are, among others, women and people 
of low-income.16 

Argentina—Campaign against compulsory 
religious education in public schools
In 2008 the Province of Salta, Argentina,12 adopted law 
7.456/09 which imposed compulsory religious education 
in public schools.13 

Although in practice religion already existed as part of 
the curricula of public schools and was taught in class 
before the enactment of the law, the enactment of the 
law came to provide legal support for the incorporation 
of religion in schools, thus violating rights and freedoms 
established under the Argentinean National Constitution, 
Salta’s Constitution, as well as under international human 
rights instruments.

Law 7.456/09 proclaims religious plurality but the lack 
of governmental policies, through the Ministry of Edu-
cation and other State agencies, make the law uncon-
stitutional in its implementation and practical application 
because the only religion that has presence in the class-
room is the Roman Catholic Church.

The role of education is essential since through edu-
cation children are able to build their autonomy, freedom 
of personality and critical thinking. Privileging one reli-
gion over others through religious education creates the 
impression that the State professes a particular religious 
belief. States must assure religious neutrality in the con-
text of public education and guaranteeing access to edu-
cation regardless of the individual religion. States should 

inculcate in students a neutral belief guarantee-
ing all citizens freedom of consciousness.

The Catholic Church’s statements in public education 
prevent children from access to qualified and reliable sex 
education. The absence of comprehensive sexuality edu-
cation and reproductive health services increases the risk 
of unwanted pregnancy and STIs including HIV; which 
has direct impact in girls’ access to education since preg-
nancy and motherhood in teenage girls are also common 
motives for discrimination in education.

In reaction to the enactment of the law, some non-
Catholic students’ parents decided to make public their 
dissatisfaction in various local media. This group of par-
ents, with the support of the National Institute against 
Discrimination, Xenophobia and Racism (INADI), and the 
Association for Civil Rights (ADC) decided to fight the 
law in courts. The litigation strategy was accompanied by 
mobilization and street demonstrations, broadcast jour-
nalism and testimony gathering of children and parents.

The campaign and litigation strategies seek to eliminate 
the provision that in applying this standard, imposes the 
compulsory teaching of Catholic religion in public schools 
in the province, violating the constitutional rights of free-
dom of religion, religion and beliefs, right to equality, right 
to education free from discrimination, privacy and the 
principle of freedom of conscience, and respect for eth-
nic and religious minorities.
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3. Legal Framework 
As a party to CEDAW, Brazil has a duty to ensure women’s 
equal enjoyment of the rights to life and health.17 The State is 
obliged to eliminate discrimination in the field of health care, 
ensure access to quality medical treatment in conditions of 
equality and ensure appropriate services to women in con-
nection with pregnancy and childbirth including pre-natal 
services and timely emergency obstetric care. The govern-
ment “cannot, under any circumstances whatsoever, justify 
its non-compliance with core obligations,” particularly the 
right to health18 and should devote the maximum available 
resources to guarantee that women can go safely through 
pregnancy and childbirth.19 In addition, the State has an obli-
gation to protect women’s right to equality and non-discrim-
ination through competent national tribunals and other pub-
lic institutions.20 Article 2(c) of CEDAW not only requires 
States to establish legal and other remedies to combat dis-
crimination against women, but to also strengthen imple-
mentation of and monitoring of relevant laws.21 The Brazil-
ian government has a duty to put into place a system that 
ensures effective judicial action and protection in the context 
of reproductive health violations. 

These obligations to provide quality healthcare services in 
the context of pregnancy and childbirth are also enshrined in 
the ICESCR, which Brazil is a party. The ICESCR guarantees 
the right to the highest attainable standard of health, includ-
ing sexual and reproductive health (Article 12); the right to 
non discrimination (Article 3); the special rights of pregnant 
women (Article 10); the right to an effective remedy (Article 
4), and the right to benefit from scientific progress (Article 
15).22 In General Comment No. 14 on the right to the high-
est attainable standard of the health, the Committee on Eco-
nomic, Social, and Cultural Rights made specific reference to 
the application of Article 12 to reproductive health: “[r]epro-
ductive health means that women and men have…the right 
to…have access to safe, effective, affordable and accept-
able methods of family planning of their choice as well as the 
right of access to appropriate health-care services that will, 
for example, enable women to go safely through pregnancy 
and childbirth.”23 

In the Alyne case the State clearly violated its obligations 
under the CEDAW and ICESCR by not providing appropriate 
and quality maternal health care serviced and by failing to 
provide an effective remedy and redress to Alynes’ family. 

4. Impact of the case
Around the world, pregnancy poses profound risks for 
women: one woman dies every minute from causes related 
to pregnancy and childbirth, with over half a million women 
dying each year.24 Men between the ages of 15 and 44 face 
no single threat to their health and lives that is comparable 
to maternal death and disability. Complications from preg-
nancy and childbirth are the leading cause of death for young 
women and girls between the ages of 15-19 in developing 
countries.25 Rural and low-income women are at greatest 
risk of suffering maternal death and disability. 

The Alyne case is aimed at bringing to light and remedy-
ing the stark injustices surrounding maternal mortality, par-
ticularly in the context of Brazil. It is the first individual case 
filed before a UN human rights body, the CEDAW Commit-
tee, to frame maternal mortality as a human rights viola-
tion and to seek government accountability for the system-
atic failure to prevent maternal deaths. The claims set forth 
in the complaint build upon international reproductive rights 
standards, which have gained increasing recognition over 
the last 15 years. 

The CEDAW Committee, in deciding this case, has the 
potential to issue a landmark precedent that would impact 
interpretation and application of women’s human rights 
worldwide. It also has the opportunity to clarify the extent of 
governments’ obligations to reduce maternal mortality, par-
ticularly in countries with social, economic, and political con-
ditions that are similar to Brazil’s.

5. Factors affecting the result in this case/
Strategies used to advance the case 
The case is still pending before the CEDAW Committee. As 
part of the strategy to gain support for the case at the national 
level and prepare for the implementation once a decision 
comes out, the Center has engaged with civil society organi-
zations, academics, health professionals and other key stake-
holders. In addition, it has organized various advocacy activ-
ities to raise the public profile of the case. In 2008, on the 
Maternal Health Day, the Center together with various Brazil-
ian networks and organizations held a vigil outside the Con-
gress in Rio de Janeiro. The Center developed a media strat-
egy and the case appeared in the most important newspapers 
in the country and a long article about the case appeared in 
one of the most prestigious magazines. In 2009, the Center 
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and the national NGO Center for Citizenship and Democracy 
organized a seminar on maternal mortality and human rights 
in Brazil. The seminar brought together academics, health 
professionals, and civil society representatives to discuss the 
obstacles and challenges in improving maternal health in the 
country. The Alyne case was discussed in depth and some of 
the strategies that can be used to push for the implementa-
tion of the decision of the case were discussed. These activ-
ities have been very important to consolidate a strong infor-
mal coalition of supporters for the case, to raise its profile and 
to shape an implementation strategy. 

  Inquiry in the Republic of Philippines26

(CEDAW, requested June 4, 2008)  

1. Facts and issues in the inquiry
In 2000, former Manila City Mayor Jose “Lito” Atienza, Jr. 
introduced Executive Order No. 003: Declaring Total Com-
mitment and Support to the Responsible Parenthood Move-
ment in the City of Manila and Enunciating Policy Declara-
tions in Pursuit Thereof (the Executive Order) in the City of 
Manila, the Philippines. 

The implementation of this Executive Order resulted in a 
ban in all Manila public health facilities on the provision of 
modern contraceptives, on information about contracep-
tives, and in referrals for family planning services.27 

The implementation of the Executive Order has harmed 
women by causing unwanted pregnancies, which in turn, 
have contributed to the high incidence of unsafe abortion 
and maternal mortality and morbidity. The Center for Repro-
ductive Rights has also documented many cases where the 
Executive Order has resulted in increased hunger and pov-
erty for women and their families.28 Approximately 30% of 
Filipinos live under the poverty line,29 and the lack of access 
to modern contraception has particularly impacted on low-
income women in Manila, most of whom simply cannot 
afford to purchase their own contraceptive supplies. 

In 2008 the Centre for Reproductive Rights, IWRAW Asia 
Pacific and Taskforce CEDAW Inquiry (Philippines) submit-
ted a request to the CEDAW Committee to undertake an 
inquiry under article 8 of the OP CEDAW on systematic and 
grave violations of women’s rights in the City of Manila, Phil-
ippines.

The initial submission claimed violation of rights under 

CEDAW pertaining to the restriction of access to modern 
contraception in Manila City and the harassment of pro-
viders of contraception. The submission claimed violation 
of CEDAW Articles 2, 3, 5, 10, 11, 12, and 16 (i.e. rights to 
life, health, non-discrimination, self-determination and bodily 
integrity, education, an adequate standard of living, freedom 
from violence, freedom of religion and belief). 

Four submissions have been made in total including: 

 
October 27, 2008

The NGOs also submitted to the CEDAW Committee a 
Petition and signatures in January 2010.

In addition the NGOs made a submission for urgent 
action to the following UN Special Rapporteurs in 2009: 

everyone to the enjoyment of the highest attainable 
standard of physical and mental health

women, its causes and consequences

right to education

-
ation of human rights defenders 

religion or belief

Expert on the question of human rights and extreme 
poverty

2. Context in the Philippines
The Philippines has a population of about 90 million people, 
the 12th largest in the world. Of the estimated 11.2 million 
people living in Metro Manila, 5.7 million are women. In the 
Metro Manila area, more than 1.1 million people (10.4% of 
the population) live below the official poverty threshold 
and of these, 17, 214 are classified as extremely poor.30 
Women from the poorest households have six children on 
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average, while the national average is 3.5 children, accord-
ing to the Manila-based University of the Philippines Popu-
lation Institute.31 

Nearly half of all Filipino women have an unmet need for 
contraception. According to the 2003 National Demographic 
and Health Survey, the total contraceptive prevalence rate 
among all women was 31.6% (any method), but only 21.6% 
used modern methods.32 Notably, the contraceptive preva-
lence rate in the Philippines is far lower than that in neigh-
bouring countries in the region.33 

Women die from pregnancy-related causes in significant 
numbers in the Philippines. The maternal mortality rate in 
2005 was 230 maternal deaths per 100,000 live births, one 
of the highest rates in East and South East Asia. Nation-
wide, approximately one-third of women who experience an 
unintended pregnancy have an abortion. An estimated 800 
women die due to unsafe abortion each year, as a result of 
unplanned and/or unwanted pregnancy and lack of access 
to safe abortion services. In 2000, it is estimated that more 
than 473,000 Filipino women unsafely terminated their preg-

proportion of women in the Philippines are forced to rely on 
pregnancy termination to control their fertility.34 

Contraceptive use in the Philippines is strongly correlated 
to wealth. In the richest quintile, 35.2% used modern meth-
ods of contraception, while in the poorest quintile the rate of 
use was less than 24%.

In 2004, there were a total of 2,719,781 Catholics in the 
Archdiocese of Manila out of an estimated total population 
of 2,993,000. Although the Philippines is a constitutionally 
secular state the Catholic Church has involved itself with 
various political issues, such as pending legislation on repro-
ductive health and rights, and the abolition of capital punish-
ment. The Catholic Bishops Conference of the Philippines’ 
(CBCP) has opposed the introduction of any bills on sexual 
and reproductive health, through prayer rallies, petitions, ser-
mons and adverts in the media. 

Legal context

The Philippines ratified CEDAW in 1981 and ratified the OP 
CEDAW in 2004. At the time of ratifying the OP CEDAW, 
Philippines did not opt-out of the inquiry procedure (Article 8).

The Philippines does not have a national sexual and 

reproductive health law. Under the Local Government Code 
of 1991, the Philippines has decentralized responsibility for 
“people’s health and safety” to the local level. Section 17 
of the Code provides that the local government units are 
responsible for the provision of basic services and facilities, 
among which are health services, family planning services, 
and population development services. For most Filipinos, 
the government is the major source of family planning ser-
vices, with about 70% of people relying on the public sec-
tor for services, including female sterilization, oral pills, intra-
uterine devices (IUDs) and injectables.35 

The Executive Order introduced in 2000, has continued 
to be implemented since the change in administration from 
Mayor Lito Atienza to Mayor Alfredo Lim in 2007.36 

There is national legislation pending before the Philippine 
Congress, the Reproductive Health and Population Develop-
ment Bill, which would require all levels of government to 
provide free or low-cost reproductive health services, includ-
ing condoms, birth control pills, tubal ligations and vasecto-
mies. Should the reproductive health bill be adopted it would 
nullify the EO.37 

3. The Decision
The CEDAW Committee asked the Philippines Govern-
ment and the UN Country Team to submit a response to the 
CEDAW Committee by February 2009. The Government of 
Philippines.

The UN Country Team submitted their confidential report 
to the CEDAW Committee during the first quarter of 2009. 
Subsequently, the Philippine Department of Foreign Affairs 
submitted two responses to the CEDAW Committee: 1) the 
response from the Philippine Commission on Women con-
firming the importance of the conduct of the inquiry and con-
senting to the visit; and 2) the response from the Manila City 
Office alleging that the EO is no longer being implemented.38 

Currently, the CEDAW Committee is awaiting permission 
to conduct a Country Visit. Should the Philippines Govern-
ment not consent to a country visit, the CEDAW Commit-
tee can still proceed with the inquiry based on the informa-
tion provided to the Committee and information provided by 
Filipino women affected by the contraception ban in Manila 
City provided in meetings with the CEDAW Committee con-
ducted outside of the Philippines.
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4. Strategies
The NGOs involved in this submission have used a combina-
tion of strategies in the course of the Inquiry. 

The NGOs have developed a small coalition of interna-
tional and national NGOs to work together on the Inquiry. 
This has enabled the demands of the inquiry to be shared 
amongst several organisations, and has maximised the ben-
efits of drawing on the different areas of expertise of differ-
ent organisations. The national NGOs have used a number of 
data gathering methods to collect information directly from 
women in Manila affected by the Executive Order—includ-
ing surveys, interviews, meetings etc. It has been beneficial 
to link this work of national NGOs with the work of interna-
tional NGOs on this issue. 

One of the factors of this inquiry has been the long time-
frame for the inquiry which has currently been running for 
three years. The NGOs have countered this by providing 
updated information through supplementary submissions. In 
addition the NGOs have collaborated on taking supplemen-
tary action including making submissions to Special Rappor-
teurs and creating a petition. Such actions have also assisted 
in raising awareness within Manila and internationally of the 
issues as well as of the Inquiry.

5. Importance of OP-CEDAW
During its 45th session (1—19 November 2010), the Com-
mittee on Economic, Social and Cultural rights held a Day 
of General Discussion on the right to sexual and reproduc-
tive health in accordance with articles 12 and 10 (2) of ICE-
SCR. The Day of General Discussion is part of the prepara-
tory work leading to the formulation of a general comment 
on the right to sexual and reproductive health. A General 
Comment on right to sexual and reproductive health will 
positively inform any future consideration of these issues 
under either CEDAW or ICESCR or their relative Optional 
Protocols.

 Maria Mamerita Mestanza v. Peru 
(IACHR, 2008)

1. Facts and issues in the case
In 1996, officials from the Encañada District Health Center 
in Peru continually threatened to report Ms. María Mamérita 
Mestanza and her partner to the police if she did not agree 

to undergo surgical sterilization, claiming that having more 
than five children was a crime.39 Under coercion, Ms. Mes-
tanza a rural woman about 32 years old and mother of seven 
children, agreed to have tubal ligation surgery. The proce-
dure was performed on March 27, 1998 at the Cajamarca 
Regional Hospital, without any pre-surgery medical examina-
tion. Ms. Mestanza was released few hours later, although 
she had serious symptoms including nausea and sharp head-
aches. In the following days her husband reported to person-
nel of La Encañada Health Center on Ms. Mestanza’s condi-
tion, which worsened daily, and was told by them that this 
was due to post-operative effects of the anesthesia. Ms. 
Mestanza died at home on April 5, 1998 due to a post-opera-
tive general infection as the direct cause of death.40 

A few days later a doctor from the Health Center offered 
a sum of money to Mr. Jacinto Salazar to cover funeral 
costs and to sign a document (an “agreement”) in an effort 
to put an end to the matter. Despite this, on April 15, 1998 
Mr. Jacinto Salazar filed charges with the Provisional Com-
bined Prosecutor of Baños del Inca against Martín Ormeño 
Gutiérrez, Chief of La Encañada Health Center, in connec-
tion with the death of Ms. Mestanza, for crimes against 
life, body, and health, and premeditated homicide (first 
degree murder). On May 15, 1998, the Provincial Prosecu-
tor indicted Mr. Ormeño Gutiérrez and others before the 
local provincial judge, who on June 4, 1998 ruled that there 
were insufficient grounds to prosecute. This decision was 
confirmed on July 1, 1998 by the Circuit Criminal Court; on 
December 16, 1998 the Provincial Prosecutor ordered the 
case dismissed. 

The Mestanza case is one among a large number of 
cases of women affected by a massive, compulsory, and 
systematic government policy to stress sterilization as a 
means for rapidly altering the reproductive behavior of the 
population, especially poor, Indigenous, and rural women. 
The Ombudsman had received several complaints on this 
matter and between November 1996 and November 1998 
CLADEM documented 243 cases of human rights viola-
tions through the performance of birth control surgery in 
Peru.

Having exhausted domestic remedies, on June 19th, 1999 
petitioners41 brought a case against the Peruvian Govern-
ment before the Inter-American Commission on Human 
Rights (IACHR). The petitioners alleged that the facts consti-
tuted violation of the rights to life (article 4), personal integ-
rity (article 5), and equality before the law (articles 1 and 24), 
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of the American Convention on Human Rights; and violation 
of Articles 3, 4, 7, 8, and 9 of the Inter-American Convention 
on the Prevention, Punishment, and Eradication of Violence 
Against Women (hereinafter the “Convention of Belém do 
Pará”), Articles 3 and 10 of the Additional Protocol to the 
American Convention on Human Rights in the Area of Eco-
nomic, Social, and Cultural Rights (hereinafter the “Protocol 
of San Salvador.”) and Articles 12 and 14(2) of the Conven-
tion on the Elimination of All Forms of Discrimination against 
Women (CEDAW). 

On October 3, 2000 the Inter-American 
Commission on Human Rights approved 
the Report on Admissibility Nº 66/00. The 
Report opened the scenario for the explo-
ration of a possible friendly settlement 
procedure.42 On March 2, 2001, during 
the 110th session of the Inter-American 
Commission on Human Rights, the Peru-
vian State and the victims’ representa-
tives signed the Preliminary Agreement 
for Friendly Settlement with intervention 
and approval by the IACHR. The Peruvian 
State recognized its responsibility for the 
violation of article 1.1, 4, 5 and 24 of the 
American Convention and article 7 of the 
Convention of Belem do Para. The final 
friendly settlement was agreed upon on 
August 26, 2003, when the act setting 
out the friendly settlement reached by the 
parties was signed in Lima.43

To date, Peru has partially complied with 
the provisions established in the friendly settlement. Peru 
has not complied with the portion of the agreement in which 
they had pledged to “conduct a judicial review of all crim-
inal cases on violations of human rights committed in the 
execution of the National Program of Reproductive Health 
and Family Planning, to break out and duly punish the per-
petrators.” There has been no investigation or prosecution 
of those responsible for Maria Mamérita Mestanza’s death, 
wand her case has been archived. 

2. Context in Peru

Health is recognized as a fundamental right under the 
Peruvian Constitution (Article 7 and 11) according to which 

the State must guarantee free access to public health 
care. This constitutional recognition is complemented by 
domestic laws that define Peruvian public health policy and 
makes it a justiciable right.44 Reproductive and sexual policy 
is defined by Peru’s National Population Policy, Legislative-
Decree Nº 346, of July 5, 1995—article 1.2 promotes and 
ensures free and informed decision and responsibility of 
individuals and couples about the number of births (family 
planning);45 and by the National Health General Act, law 
26.842 of July 15, 1997—article 6 establishes the right 
of women to choose a contraceptive method, including 

natural ones.

However, during the regime of former 
President Alberto Fujimori the govern-
ment developed a “birth control policy” 
as a way to bring equal access to contra-
ception for the nation’s poor. In 1992, the 
Government approved the Family Plan-
ning Manual -RM Nº 0738-92-SA/DM, to 
permit sterilization as a family planning 
method in cases of “reproductive risk”; 
which was the antecedent for steriliza-
tions in public clinics in urban and rural 
areas of Peru.

At the same time, Fujimori attended 
the Fourth International World Confer-
ence on Women (Beijing, 1995) where 
his statements made clear that the ster-
ilization law was approved to reduce the 
birth rate and combat poverty rather than 
as an expression of women’s reproduc-

tive health or rights. At the convening he argued that Peru 
had to implement rational policies to reduce family size in 
order to eliminate poverty and to “democratized” family 
planning services in order to guarantee the poorest people 
access to these methods.46

In September 1995, to support Fujimori’s regime, the 
Congress modified the National Family Planning Program, 
(law No. 26,530) and implemented sterilization as a fam-
ily planning method. Pursuant to this law, the Ministry of 
Health began an intensive campaign to raise awareness, 
through health fairs, to induce women to make use of irre-
versible contraceptive methods to control the birth rate, 
especially in peasant women. This was followed, in 1996, by 
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Government’s approval of the National Program of Reproduc-
tive Rights and Family Planning (Programa Nacional de Salud 
Reproductiva y Planificación Familiar 1996-2000 (PNSRPF 
1996-2000) -RM No. 0738-92-SA/DM- through which it was 
legalized the Voluntary Contraceptive Surgery (VCS) - (AQV: 
Anticoncepción Quirúrgica Voluntaria). 

The government’s aggressive Family Planning Program 
focused on increasing the number of sterilizations performed 
on Peruvian women, specifically targeting low-income and 
indigenous women, through “tubal ligation festivals,” fairs 
and campaigns. According to a CLADEM report “Nothing 
Personal” reports released by the Peruvian Ombudsman47 
on health care provider practices, measures that did not 
include informed consent such as subjecting women to 
aggression, intimidation, and humiliation were allowed. For 
example, health care providers stated that sterilization was 
the only free method of contraception available, deliber-
ately gave inaccurate information about the risks and conse-
quences of surgical sterilization procedures, and did not give 
women time between the decision and the surgery. 

There were at least 18 documented cases of women that 
died after forced sterilization procedures48 due to conditions 
of health services and lack of pre and post-surgery monitor-
ing. This coercive policy of sterilization increased the num-
ber of surgeries from 81.762 in 1996 to 109.689 in 1997.49 

3. The Decision

On October 10th, 2003, the IACHR approved and published 
the Friendly Settlement, signed by the representatives of 
the victims and the State. One of the main outcomes of 
the settlement was Peru’s recognition of its international 
responsibility for violating the victim’s human rights. The 
rights violated included, among others, the right to life, 
to physical integrity and humane treatment, to equal 
protection before the law, and to be free from gender-
based violence.

In the settlement agreement signed, the Peruvian govern-
ment agreed to pay moral damages to Mestanza’s husband 
and seven children, as well as significant compensation for 
their health care, education and housing. The government 
also agreed to conduct an in-depth investigation and to pun-
ish those responsible for the violations of Peruvian and inter-
national legal standards. The Peruvian State pledged to carry 

out administrative and criminal investigations to the attacks 
on the personal liberty, life, body, and health of the victim.50 

The government agreed to modify discriminatory legis-
lation and implement policies that included: improving pre-
operative evaluations of women being sterilized; requiring 
better training of health personnel; creating a procedure 
to ensure timely handling of patient complaints within 
the health care system; and implementing measures to 
ensure that women give genuine informed consent, includ-
ing enforcing a 72-hour waiting period for sterilization. This 
agreement represents an important precedent, not only for 
Peruvian women but also for international human rights law 
and for future cases where reproductive rights and women’s 
access to family planning violations occur in Latin America 
and around the world. 

4. Impact of Case on Women’s ESC Rights

The agreement had broad implications for Peru’s 
reproductive health policies, as well as improved access 
of women to family planning and reproductive healthcare. 
Through this landmark settlement Peru agreed to modify 
discriminatory legislation and policies including those that 
fail to ensure women’s right to be autonomous decision-
makers in the context of their exercise of thee right to 
health. 

Through settlement negotiations the Minister of Health 
committed to evaluate practices and modify legislation 
accordingly. Consequently, in 2004, the National Health Care 
Strategy on Sexual and Reproductive Health (Estrategia San-
itaria Nacional de Salud Sexual y Reproductiva) was imple-
mented. This Program included national guidelines, which 
incorporated the friendly settlement’s recommendations. 
Most of these recommendations, concerning public policies 
on reproductive health and family planning, were made by 
the Peruvian Ombudsman. 

One of the main concerns raised during the litigation was 
the lack of (or inaccurate) information provided to women 
subject to surgical sterilization and the deficient pre-surgery 
evaluation of women who underwent sterilization, which 
speaks to international human rights standards of the qual-
ity of the service. Therefore, the State was urged to adopt 
the necessary administrative measures ensuring that the 
respect for the right to informed consent is scrupulously 
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followed by health personnel; to take strict measures to 

faithfully and universally honored; to guarantee “drastic mea-
sures against those responsible for the deficient pre-surgery 
evaluation of women who undergo sterilization, including 
health professionals in some of the country’s health centers. 
Although the rules of the Family Planning Program required 
this evaluation in practice those were not followed. In addi-
tion, the government was committed to implement a mech-
anism for efficient and expeditious receipt and processing 
of complaints for the violation of human rights in the health 
establishments, in order to prevent or redress injury caused.

Despite these important changes to national policy and 
practices, Mestanza’s family has encountered many obsta-
cles in accessing education and health services, despite the 
commitment of the State to “to give the victim’s children 
free primary and secondary education in public schools” and 
“tuition-free university education for a single degree at state 
schools”; as well as psychological rehabilitation treatment” 
and “permanent health insurance” for her husband and the 
children. Because the family lives in a rural area, second-
ary education is not available nearby and the distance to the 
nearest school prevents their attendance, therefore the chil-
dren are currently not receiving secondary education. Fur-
ther, living in a rural area also limits their access to health-
care services. 

5. Factors affecting the result in this case
There are internal and external factors that affected the out-
come of the particular case. The internal factors relate to the 
methodology used in its development and the alliances to 
file it. The external factors relate to the political context after 
the Fujimori regime and the collective desire for accountabil-
ity, as well as the instrumental changes on the view of repro-
ductive rights in the international human rights standards.

The methodology used by the petitioners through research, 
documentation of cases nationwide and systematization of 
information (interviews, archive news, testimonials, etc..) 
allowed the identification of an emblematic case, as well 
as substantial support of the case through the documenta-
tion of systemic impact of the policy. Another important fac-
tor was the intervention of the Ombudsman who received 
numerous complaints about cases of forced sterilization, as 
researched and published in CLADEM’s report with findings 

and recommendations on the issue. Another important fac-
tor was the alliance between organizations as petitioners in 
the case. It brought together the feminist organizations of 
CLADEM and DEMUS, with APRODEH, a leading human 
rights NGO in Peru, and international human rights organiza-
tions, CEJIL and CRR. The political context of transition after 
the Fujimori government was also favorable, as it gave prior-
ity attention to cases of human rights violations striving for 
accountability of the regime. 

In addition, since 1990, a new paradigm has emerged 
from two UN World Conferences held in Cairo and Beijing 
which place women’s reproductive rights within the human 
rights framework, and recognize them as part of the right to 
health and core human rights. This profound shift stemmed 
from the emerging international consensus that “reproduc-
tive rights embrace certain human rights that are already 
recognized in national law, international human rights doc-
uments and other consensus documents. These rights rest 
on the recognition of the basic right of all couples and indi-
viduals to decide freely and responsibly the number, spacing 
and timing of their children and to have the information and 
means to do so, and the right to attain the highest standard 
of sexual and reproductive health.”51 Since Cairo, an increas-
ing framework of norms and jurisprudence has advanced 
interpretation of the right to access reproductive healthcare. 

6. Strategies
Litigation of Mamerita Mestanza case was complemented 
with a communication strategy aimed at denouncing the 
Peruvian program of massive sterilization of mainly poor 
women in Peru. The media strategy was also useful to cre-
ate pressure on the government to sign and implement the 
settlement in the case; the dissemination and publication of 
the agreements signed before the Commission were key to 
this end.52

In addition, given the difficulties in the execution of the 
obligations related to access to health care and education for 
victim’s children, the petitioners held several meetings with 
state representatives of the agencies involved in the imple-
mentation of those measures. 

To assist in the judicial investigation and prosecution 
of those responsible for Mestanza’s death, the petition-
ers prepared a report in which the organization presented 
arguments based in international human rights law for the 
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judiciary to take into consideration. The goal was to encour-
age courts to apply human rights standards in the investi-
gation, however, the report was rejected and the case was 
finally archived by the public prosecutor. The petiti0ners 
have communicated this decision to the IACHR arguing that 
the archive of the investigation is in breach of the friendly 
settlement. 

Therefore, if litigants are able to combine litigation with 
movement building and a media strategy, it increases suc-
cess in achieving the legal remedies by broadening the 
knowledge of the case as a systematic problem, pressur-
ing the government through a shaming strategy, and gener-
ating a grassroots movement that can hold the government 
accountable for its actions. Likewise, such strategy broad-
ens and deepens the understanding of each right to include 
the international human rights legal framework on women 
and ESC rights within the larger public. 

The case in itself constitutes a strategy towards the build-
ing of what has been addressed as an external factor in the 
previous section in relation to the advances of the interna-
tional human rights framework around the recognition and 
protection of reproductive rights. The decision to make an 
emblematic case accountable in the international human 
rights fora builds regional precedents that, as this case, nur-
ture the international legal standards and understanding of 
reproductive rights, as a framework applicable in the region, 
and possible worldwide.

7. Lessons Learned 

When strategizing for the presentation of future cases, 
careful attention should be given to the development of 
convincing gender-sensitive legal arguments. It remains key 
to take the time to frame the violation of the rights at issue 
in light of international human rights standards on ESC 
rights and women discrimination under the Belem do Para 
and CEDAW Conventions.

Initiatives should include broader and more targeted alle-
gations to further expand human rights interpretations 
and recognition of women’s rights. Arguments presented 
should seek to enhance a global understanding that access 
to healthcare is in fact a human right and one which is nec-
essary to ensure the protection and exercise of other rights 
such as the rights to life, equality and non-discrimination.

In Mamérita Mestanza case, although organizations intro-
duced this perspective that links the traditional understand-
ing of human rights with ESC rights through a gender per-
spective, the arguments could have been developed more 
thoroughly. Such fact has to take into consideration the lack 
of international human rights standards at such point, and 
possibly a strategy to incorporate such understandings in 
an increasing fashion. Organizations need to elaborate on 
the interrelationship between women human rights viola-
tions and the economic and social rights at issue and use 
the standards that today have been created, not only in 
the regional human rights systems but also in the universal 
human rights systems. 

In addition, organizations should insist on including ESC 
rights with a gender perspective in their work. In this case, 
while the initial petition framed the violations in terms of ESC 
rights –particularly violations of article 3 and 8 of San Salva-
dor Protocol- during the negotiations of the friendly settle-
ment that strategy was abandoned. This was a strategic deci-
sion due to the progressive nature of ESC rights and if they 
are judicially enforceable. In spite of this the IACHR, it has 
stated that both the Commission and the Court can consider 
the Protocol of San Salvador in the interpretation of other 
applicable provisions, in light of the content of Articles 26 and 
29 of the American Convention.53 With this in mind, and the 
few precedents issued by IAHR system regarding ESC rights, 
women rights advocates should relate and reinforce their 
arguments on ESC rights violations of the Protocol of San Sal-
vador in harmony with the provisions of the ACHR. 

Finally, despite the fact that international law is sometimes 
challenging to enforce, settlements such as that in the Mes-
tanza case prove that the threat of international admonish-
ment can be an effective motivator in securing redress.

8. What new possibilities could exist for 
realization of the rights at issue in the 
case if it was brought before OP-CEDAW / 
OP-ICESCR?
Under OP-CEDAW the petitioners could have used Article 12 
of CEDAW, relating to equality in health services, especially 
family planning in combination with Article 14.2(a) to clearly 
show how Mestanza’s experience of intersectional discrimi-
nation as a rural woman was central in her experience of the 
rights violation. The CEDAW Committee has also developed 
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specific legal interpretation on this issue including General 
Recommendation 21, which stresses the importance of 
access to information, specifically in the context of steriliza-
tion, noting the need for women to access information about 
sexual and reproductive health in order to make informed 
decisions, according to paragraph h) of Article 10 of the Con-
vention. Additionally, in its General Recommendation 24, the 
CEDAW Committee explains that services that are accept-
able are those that are delivered in a way that ensures that 
a woman delivering their full informed consent, respect for 
their dignity, guarantees her confidentiality and is sensitive to 
their needs and perspectives. The Committee urges States 
parties not to permit forms of coercion, such as non-consen-
sual sterilization ... that violate women’s rights to dignity and 
informed consent.” OP-CEDAW has also established impor-
tant precedents on this issue under the case of A. S. v. Hun-
gary, involving lack of informed consent in the sterilization 
of a Roma woman, in which the CEDAW Committee found 
Hungary in violation of the rights set out in paragraph h) of 
Article 10, Article 12 and paragraph e) of paragraph 1 of Arti-
cle 16 of CEDAW. 

Under OP-ICESCR, the right to highest attainable degree 
of physical and mental health becomes justiciable as a sub-
stantive right defined under international law, which can 
also include references to interpretations by CEDAW, CRC 
and ICCPR, among others. According to CESCR, the right 
to health must be understood as “a right to enjoy a range 
of facilities, goods, services and conditions necessary to 
achieve the highest level of health” both physically and men-
tally. In General Comment 14, the CESCR has also empha-
sized the close relationship the right to health and other fun-
damental rights such as the right to education, which could 
enhance claims on the relationship between violations of 
these rights, particularly in relation to access to informa-
tion and family planning. Finally, the ESCR Committee is cur-
rently elaborating a General Comment on the content and 
scope of state’s obligations related to sexual and reproduc-
tive health. This will be an important source of law for the 
Committee to draw upon once it begins receiving cases 
under the OP-ICESCR on these issues. 

 Lourdes Osil et. al. v. Mayor Of Manila 
(Court of Appeals, 2008)

1. Facts and issues in the case 
In February 2000, the mayor of Manila issued Executive 
Order 003 (EO 003) to “promote” natural family planning 
and “discourage” so-called “artificial methods of contra-
ception.” Since then, EO 003 has operated as a de facto 
ban on modern contraceptives in public health centers in 
Manila City. In addition to preventing women in Manila City 
from being able to obtain modern contraceptives from public 
health facilities, EO 003 has had a “chilling effect” on private 
and non-city health service providers who, as a result of the 
order, are afraid of reprisals for giving information to women 
about modern methods of family planning.

Thus, for 9 years, women, especially low-income women, 
have been arbitrarily denied access to a full range of mod-
ern contraceptives in blatant violation of their right to access 
the full range of family planning methods and services as rec-
ognized in international law. The withdrawal of modern con-
traceptives from clinics funded by the local government in 
Manila City has left low-income women of childbearing age 
residing in Manila City without access to their main source of 
family planning methods, information and services, thereby 
significantly increasing the risk of unplanned and unwanted 
pregnancy among these women. Examples of the devastat-
ing impact of EO 003 and its implementation on women have 
been documented in CRR’s, Likhaan and REPROCEN report 
Imposing Misery: The Impact of Manila’s Contraception Ban 
on Women and Families.54 The report found that already poor 
families are driven deeper into poverty; that women’s life and 
physical and mental health are jeopardized by too-frequent 
deliveries; and that more women resort to unsafe abortions, 
causing injuries, disabilities and numerous deaths.

In January 2008, a group of 20 men and women filed a 
lawsuit against the Office of the Mayor of Manila in the 
Court of Appeals, asking the court to declare EO 003 uncon-
stitutional and to call for its revocation. The petitioner relied 
on their individual experiences of being denied access to 
modern contraception and evidence from Imposing Misery, 
to claim that EO 003 had severely and irreparably damaged 
their lives and health, as well as that of many low-income 
women and families in Manila City. Unfortunately, the case 
was dismissed by the Court of Appeals in May 2008, on 

The petitioners next filed an appeal with the Philippine 
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Supreme Court in September 2008, but it was dismissed the 
following month on the ground that one of the petitioners 
failed to sign the petition. Notably, the past practice of the 
Supreme Court in these circumstances has been to simply 
drop the non-signing petitioner from the case and to proceed 
with rendering a decision on the merits. A Motion for Recon-
sideration was filed with the Supreme Court, but it was sub-
sequently denied in February 2009. 

In April 2009, the petitioners re-filed the case with the 
Regional Trial Court in a final attempt to obtain redress 
through the Philippine judicial system. The Manila City May-
or’s Office then filed a motion asking the Regional Trial Court 
to dismiss the suit. Soon thereafter, in December 2009, 
the Petitioners filed a response opposing 
the potential dismissal of their suit. The 
Regional Trial Court has yet to issue a deci-
sion on this matter. The failed trajectory 
of the Osil case confirms the Philippine 
judiciary’s general unwillingness to engage 
with the issue of modern contraception 
and refusal to enforce Filipino women’s 
sexual and reproductive health and rights. 

2. Context in Philippines

Article 15 of the Constitution of the 
Philippines protects the “right of spouses 
to found a family in accordance with their 
religious convictions and the demands 
of responsible parenthood.”55 Article 15 
guarantees that spouses’ right to use whatever form of 
contraception they choose must be ensured by the state.56 
Furthermore, the Philippines’ National Population Act, Act 
No. 6365, states that “family planning will be made part 
of a broad educational program; safe and effective means 
will be provided to couples desiring to space or limit family 
size.”57 Article 2 of the Constitution protects the right to 
health, and further specifies that the state must “make 
essential goods, health and other social services available 
to all the people at an affordable cost. There should be 
priority for the needs of the underprivileged …women, 
and children. The State shall endeavor to provide free 
medical care to paupers.”58 The right to privacy is also 
constitutionally protected, under Article 3.59 

With a population of almost 90 million people, the 

Philippines is the world’s 12th most populous country.60 
Nearly half of all Filipino women have an unmet need for 
contraception. Approximately 48.8% of women in the Philip-
pines use contraception, but only 35.1% use modern meth-
ods. Notably, the Metro Manila region has experienced a 
decline in modern contraceptive use in recent years, while 
other in other regions, use of modern methods is on the 
increase.61 In 2000, it was estimated that more than 473,000 
unsafe abortions took place in the Philippines.62 An esti-
mated 100,000 women are hospitalized and treated each 
year for complications due to induced abortion.63 

In effect, the EO 003 has forcibly required women and 
families, particularly from low-income backgrounds, to use 

natural family planning to the exclusion 
of any other method. Through depriva-
tion of access to contraception, the City 
of Manila has dictated petitioners’ repro-
ductive choices for them. The implemen-
tation of EO 003 has led to higher rates of 
unwanted pregnancies and unsafe abor-
tions, increased maternal mortality and 
morbidity, undermined women’s and girls’ 
education and employment opportuni-
ties, and driven women and their families 
deeper into poverty. The EO 003 violates 
the petitioners’ rights to family planning, 
health, privacy, gender equality, including 
as it relates to access to healthcare ser-
vices, and to autonomy and decision mak-
ing. Moreover, the EO 003 exceeds the 

executive’s scope of authority, as the State has a legal duty 
to provide access to reproductive healthcare, and that the 
City of Manila abused its discretion by passing and continu-
ing to enforce EO 003 in an unconstitutional manner. Finally, 
under Article 2 of the Constitution, Petitioners make two 
arguments relating to the constitutional protection concern-
ing equality in access to health and equality in autonomy and 
decision-making. 

In addition, the Philippines is a party to several interna-
tional treaties, including CEDAW, ICESCR, and the Interna-
tional Covenant on Civil and Political Rights (ICCPR), which 
protect women’s rights to life, health, and non-discrimina-
tion. These treaties and several other international policy doc-
uments support the right to contraception and to information 
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on family planning. Under Article 23 (2) of the ICCPR, men 
and women have the equal right “to found a family.”64 This 
article has been interpreted by the Human Rights Committee 
(HRC) to mean that “women should be given access to fam-
ily planning methods.”65 In addition, under Article 16(1)(e) of 
CEDAW, women have the right “to decide freely and respon-
sibly on the number and spacing of their children and to have 
access to the information, education and means to enable 
them to exercise these rights.”66 Accordingly, CEDAW Gen-
eral Recommendation No. 21 states that “women must have 
information about contraceptive measures and their use, and 
guaranteed access to sex education and family planning ser-
vices.”67 Moreover, Article 12 of the ICESCR, provides for 
the right to “the highest attainable standard of health.”68 
The Committee on Economic, Social and Cultural Rights has 
noted that the right to health includes “access to health-
related…information, including on sexual and reproductive 
health.”69 

3. Impact of the case
The EO 003 constitutes a violation of a number of women’s 
human rights. By allowing the EO 003--a de facto contra-
ception ban--to continue, the government of the Philippines 
is failing to uphold its international treaty obligations and is 
violating Philippine constitutional law. This case is being fol-
lowed by activists around the world, as it has implications for 
the recognition of women’s right to control their fertility and 
for the application of international human rights norms in the 
face of religious-based laws and policies. 

4. Factors affecting the result in this case
The State has inappropriately attempted to evade its duty 
to respect and enforce the rights guaranteed in interna-
tional treaties by citing its government structure as justifica-
tion for non-compliance, in part, through decentralization of 
health care services to local government units (LGUs). As a 
matter of international law, devolution of functions to lower 
level government authorities does not reduce the scope of a 
government’s obligations and, in any event, as noted above, 
the acts and omissions of local government authorities are 
attributable to the Philippine government.

Since the Philippines lacks a national reproductive health 
policy which ensures women’s access to sexual and repro-
ductive health information and services in the Philippines, 

LGUs are left to pass laws and develop policies and pro-
grams with little to no oversight by the national government. 
Unfortunately, LGUs often lack institutional capacity, thus 
exacerbating inequities in access to health services, and are 
subject to the caprice and individual biases of local politi-
cians such as former Mayor Atienza and current Mayor Lim, 
in Manila City. 

-
gious forces when addressing issues of contraception and 
family planning. In a nation where 90 million people are 

-
ence over the public and government policy making. In 
fact, the Catholic Church has been known to spread mis-
information about modern methods of contraception, cre-
ating a hostile environment preventing women from mak-
ing informed choices about their sexual and reproductive 
health and family planning.

5. Strategies 
Since the issuance of the EO 003 a decade ago, national and 
international non-governmental organizations have devel-
oped a variety of advocacy strategies to get the EO 003 
revoked and to restore access to family planning information 
and services in Manila City. These efforts have been impor-
tant to unveil at the national and international level, the dev-
astating impact of the EO 003. However, they have proven 
unsuccessful in getting the EO 003 revoked. 

Nonetheless, advocacy efforts have been instrumental 
in generating an international outcry against the contracep-
tion ban in Manila City. Due to the Philippine government’s 
overall unwillingness to address women’s lack of access to 
comprehensive sexual and reproductive health information 
and services, advocates have attempted to seek recourse 
within the UN human rights system. Notably, a number of UN 
human rights bodies and Special Procedures have spoken out 
against the dire state of Filipino women’s sexual and repro-
ductive health and rights. For example, the CEDAW Commit-
tee has articulated its apprehension about the availability of 
family planning services and information in the Philippines. 
As recently as 2006, the CEDAW Committee “request[ed]” 
that the Philippines “strengthen measures aimed at the pre-
vention of unwanted pregnancies, including by making a 
comprehensive range of contraceptives more widely avail-
able and without any restriction and by increasing knowledge 
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and awareness about family planning.”70 Despite the con-
crete concerns and recommendations voiced by these treaty 
monitoring bodies and other UN representatives, the Phil-
ippine government has failed to heed the principled recom-
mendations, particularly as they relate to promoting wom-
en’s access to contraception and family planning information 
and services.

In light of the limited success of these non-adversarial 
advocacy strategies, the Osil case represents an appeal to 
the judicial branch of the Philippine government to recog-
nize that the continued implementation of EO 003 perpetu-
ates the violation of a spectrum of rights guaranteed by both 
domestic and international law. 

6. Importance of OP-CEDAW
The Manila City EO 003 and the highly discriminatory pol-
icy that it embodies has caused, and will continue to cause, 
systematic and grave violations of women’s human rights as 
guaranteed by the CEDAW Convention in Articles 1, 2, 3, 5, 
10, 11, 12 and 16, the ICESCR in articles 2, 3, 10 and 12, and 
the ICCPR in articles 2, 3, 17, 23 and 26, as well as article 14 
of the Declaration on Human Rights Defenders. The adjudi-
cation of this case before an international treaty monitoring 
body would serve as a critical recognition of these violations.

  Women’s Inheritance Rights — 
South African cases

1. Introduction
The following “case study” includes a series of cases liti-
gated by the Women’s Legal Centre challenging the con-
stitutionality of domestic legal provisions related to wom-
en’s inheritance rights under customary law in South Africa. 
Although cases were litigated separately, they are all part 
the Women’s Legal Centre strategy for claiming women’s 
ESC rights.

2. Context in South Africa
Prior to 1994 very few mechanisms existed in South Africa 
for public interest litigation. There was no Bill of Rights, 
almost complete parliamentary sovereignty, very strict pre-
scriptive laws that favoured the state and a judiciary that fol-
lowed the strict letter of the law and was not responsive to 
injustice. 

The post 1994 era saw the enactment of a new Constitu-
tion which guaranteed fundamental rights for the first time 
through the Bill of Rights, as well as the creation of a liberal 
Constitutional Court. The 1997 Constitution provided a wide 
array of opportunities for effective public interest litigation. 
These included extensive fundamental rights –including jus-
ticiable socioeconomic rights– as well as generous standing 
provisions and wide remedial powers.

In addition, the period since 2000 has seen a major shift 
in the nature of public interest litigation. The litigation in 
question has tended to focus to a far greater degree on 
socio-economic rights and has, in many ways, been ground-
breaking. Nevertheless, this has been insufficient and there 
remains an inadequate focus on socio-economic rights litiga-
tion given how critical these are to addressing the persistent 
concerns of poor and marginalized South African people. 

3. The Inheritance Cases
The cases under study challenge the constitutionality of 
domestic legal provisions related to women’s inheritance 
rights under customary law. WLC has dealt with many cases 
over the past few years involving the rights of women mar-
ried under Muslim personal law, including those in polyga-
mous marriages.

a) The Amod case

The Amod case was one of the first articulations that 
women married under Islamic law in South Africa, whose 
marriages did not constitute valid legal marriages due to 
the historical lack of recognition under apartheid, were 
nevertheless entitled to claim loss of support on the death 
of their spouses. Given that the Islamic marriage was not 
registered as a civil marriage in terms of the provisions of 
the South African Marriage Act of 1961, these marriages 
are not recognized as a legal under South African law. 

This case was one of the first in a line of cases which 
have created limited protections for widows and orphans 
whose rights of inheritance had not enjoyed protection 
under the prevailing statutory and common law regimes. 
The case firmly established that the arbitrary, intolerant 
and unequal treatment of certain cultures could not be 
tolerated under the new legal structure which established 
the protection of fundamental human rights for all.

b) Case Nontupheko Maretha Bhe (Ms Bhe)
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The case was brought by Nonkululeko Bhe, whose father-
in-law had planned to sell the house she and her daughters 
were living in when her husband died.71 At the time, black 
South African women were denied inheritance rights 
under the customary law of primogeniture which gives 
the entire estate to the eldest male child of the deceased. 

section 23 of the Black Administration Act 38 of 1927 and 
its regulations, the female children did not qualify to be 
the heirs in the intestate estate of their deceased father. 
In 2004 the Constitutional Court struck down the Afri-
can customary law rule of primogeniture and affirmed the 
rights of women and girls to inherit and to claim mainte-
nance from deceased estates. 

c) Mrs Daniels

This case established that surviving partners in a monog-
amous Muslim marriage can claim maintenance from 
their deceased partner’s estate and inherit as an intestate 
heir if their deceased partner dies without a will. The case 
was brought at a time when the effects of non-recogni-
tion of Muslim marriages had been highlighted in a num-
ber of cases. The WLC realized that the attitudes of soci-
ety had changed to such an extent that there was broad 
support for equitable treatment of widows who had been 
disadvantaged due to legal regimes established under 
apartheid. The case builds on the decision in Amod and 
further establishes that Muslim women must be treated 
equally in society. 

d) Ms Gumede72 

The judgment in this case abolished the customary law 
which vested the ownership of property in a marriage in 
the husband for customary marriages which commenced 
following the establishment of the Customary Marriages 
Act 120 of 1998. After Gumede, all customary marriages 
are in community of property, providing women with fair 
access to resources acquired during the course of their 
customary marriages. 

f) Gasa vs Road Accident Fund73 

Mrs Gasa had been a partner in a polygamous marriage. 
After her husband was killed in a road accident, Mrs Gasa 
and her husband’s first wife both applied for compensa-
tion. Mrs Gasa was refused on the grounds that although 
the law now recognises polygamous marriages, her 

customary marriage was nullified because her husband 
had previously married another woman in terms of the 
Marriage Act. The ruling relied on the Black Laws Amend-
ment Act, an apartheid-era law which remains on the 
statute books. On November 21 the Supreme Court of 
Appeal, by agreement between the parties, awarded Mrs 
Gasa her damages claim. 

The case was another in the growing line of cases which 
recognized the rights of widows in customary and/or reli-
gious unions to claim loss of support on the death of their 
spouses where such claims had been denied in the past. 
This is an important case not only for Ms Gasa but for all 
women in her position with claims for loss of support. 
It also lays the groundwork for future challenges to the 
discrimination against women inherent in a dual system 
where civil law enjoys primacy over customary law.

g) Robinson and Another v. Volks NO and Others

This case is significant in that it limits the protections 
offered by the law to women in vulnerable economic sit-
uations. However, the significance of the case lies in the 
two dissenting opinions which highlight the gendered 
nature of marital relationships and the limited bargaining 
power of women to force the issue of marriage, and on 
the inequalities faced by women on dissolution of mar-
riage in particular in respect of the economic and other 
patrimonial consequences of marriage where no legal 
protection is offered.

4. Factors Impacting the Results in these cases
As mentioned above, despite some important gains, there 
has been an inadequate focus on socio-economic rights lit-
igation as it specifically relates to poor and marginalized 
South African women. These inadequacies in the socio-eco-
nomic rights litigation include 

1. A focus on certain socio-economic rights—for example 
housing, health care and land—to the exclusion of others 
which have not yet been addressed; 

2. Inadequate attention being given to considering new 
issues that could have been the subject of public interest 
litigation; and 

3. Insufficient monitoring, awareness-raising and related 
lobbying and advocacy initiatives. 
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4. Limited integration of a fulsome gender analysis in the 
highest profile ESCR cases, even where a woman was 
the lead applicant. 

The limited attention on women’s socio-economic rights 
is often due to the inability of women and communities that 
were the victims of such violations to bring their concerns to 
a legal forum. 

Another obstacle to effective public interest litigation is 
the attitude of the government. In addition to the difficulty 
of getting the government to comply with court orders, the 
apparent strategy of certain government departments is to 
settle matters at the last moment, thereby avoiding legal 
precedents being set that would inform future public inter-
est litigation and that would allow proper jurisprudence to be 
built. This is of particular concern as it should not be taken 
for granted that South Africa will necessarily have judges 
sympathetic to public interest positions beyond the next 
few years.

5. Strategies
The Women’s Legal Centre primary goal is to further wom-
en’s equality in South Africa, with particular attention to the 
rights of socially and economically disadvantaged women. 
The involvement of the Centre in the litigation strategy is 
conducted through the submission of amicus curiae which 
has allowed it to place arguments regarding the broader 
social and economic context before the court without being 
restricted to the facts of a particular case.

On some occasions, the Centre partner with another orga-
nization –for instance the Human Rights Commission- for 
direct access the Court in the public interest - to advance 
arguments to strike down legislation due to its pervasively 
discriminatory nature.74 This strategy has allowed the Cen-
tre to ensure individual claimant’s interests while granting it 
the opportunity of advancing arguments in the public inter-
est which went beyond the relief sought the individual. Simi-
larly, the Centre also join with allies as amicus curiae to place 
more risky arguments before the Court while still ensuring 
that client’s rights were safeguarded through the litigation.

In the cases discussed above, the WLC harnessed the 
excitement and uncertainty surrounding the new Constitu-
tion to make incremental but significant gains for women’s 

-
ential public figures proved to be key to the success of the 

case.75 Similarly, the cooperation of various religious and cul-
tural groups that supported the case in the media ensured 
wide spread public backing for the case (especially in cases 
of polygamous marriages, such as the Gasa case).

Interestingly, in the Gasa case, WCL was invited to inter-
vene as amicus curiae by the Court which allowed WLC an 
opportunity to fully canvas the issues in the case. It sub-
mitted a brief in which they analyzed the relevant statutory 
and customary law provisions which were used by the High 
Court and offered an alternative interpretation of these provi-
sions in line with the Constitution’s provisions on dignity and 
equality; in so doing thay were able to highlight the inherent 
inequality in the High Court’s reasoning as well as offering 
the Court an opportunity to reinterpret the common law in a 
manner which did not violate the Constitution.

6. Legal framework
South Africa has committed itself to some international and 
regional African human rights instruments. Women’s right 
to equality must be protected even where communities are 
governed by customary laws. This principle is enshrined in 
the South African Constitution.

While customary law has place in the Constitution, like 
other law it is still subject to the Bill of Rights and interna-
tional law. Article 18(3) of the African Charter places an obli-
gation upon states to “ensure the elimination of every dis-
crimination against women and also ensure the protection of 
the rights of the woman and the child as stipulated in inter-
national declarations and conventions.” Article 6 of the Pro-
tocol on the Rights of Women in Africa (entitled “Marriage’) 
obliges state parties to enact “appropriate national legisla-
tive measures to guarantee that the rights of women in mar-
riage and family, including in polygamous marital relation-
ships are promoted and protected.”

Article 16 of CEDAW requires States to “… take all appro-
priate measures to eliminate discrimination against women 
in all matters relating to marriage and family relations” and 
that that States parties should “take all appropriate mea-
sures to eliminate discrimination against women in other 
areas of economic and social life in order to ensure, on a 
basis of equality of men and women, the same rights” (Arti-
cle 13). It also states that States should ensure “on a basis 
of equality of men and women … [t]he same rights for both 
spouses in respect of ownership, acquisition, management, 
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administration, enjoyment and disposition of property, 
whether free of charge or for valuable consideration” (Arti-
cle 16). 

The ICESCR also requires “the equal right of men and 
women to the enjoyment of all economic, social, and cultural 
rights.” Through General Comment 16 the CESCR makes 
clear that States have to “ensure that women have equal 
rights to marital property and inheritance upon their hus-

band’s death.”76 

6.5 Organizations Supporting 
Strategic Litigation on Women’s 
ESCR

 
iwraw-ap@iwraw-ap.org 

info@reprorights.org 

http://www.interights.org/contact-us/index.html 

globalinitiative@globalinitiative-escr.org

http://www.cladem.org/index.php?option=com_contact& 
view=contact&id=1&Itemid=223 

http://www.humanas.cl/?page_id=290 

www.wlce.co.za / http://www.wlce.co.za/index.
php?option=com_contact&view=contact&id=1 

 
info@fidakenya.org, 

 

http://equis.org.mx/  and contacto@equis.org.mx 
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