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1. Executive Summary 

This paper seeks to set out the contours of strategic litigation to contribute to the implementation of Article 12 of the United Nations Convention on the Rights of Persons with Disabilities (CRPD). The paper provides some half-baked thoughts and will be subject of discussions on 13 November 2009, and thereafter improved. 

Article 12 of the CRPD provides for legal capacity for all persons with disabilities, and places an obligation upon States to provide supports to those people who require assistance in exercising their legal capacity. There are many unknowns about the meaning of Article 12, and the paper sets out some questions to provoke discussion. 
The paper suggests that there are three main areas of legal capacity litigation: 

1. “Cases which chip away the guardianship edifice”. These are cases which demolish aspects of traditional guardianship systems. They are about faulty procedure, unfair trial, arbitrariness and discrimination. 
2. “Cases which disentangle subsequent losses of rights”. These are cases in which litigators seek to separate the deprivation or restriction of legal capacity from any subsequent loss of rights, for example the right to consent to or refuse medical treatment, decisions about place of residence, right to vote, right to work, right to marry and to found a family, right to privacy.  

3. “Cases which demand alternatives to guardianship”. These are cases which seek to put in place the building blocks to establish systems of supported decision-making as alternatives to guardianship. 

Some examples are provided of how the first two categories of cases have been and could be litigated under the European Convention on Human Rights. The paper draws heavily from two unpronounceable cases. First the case of Shtukaturov v. Russia of March 2008 litigated by MDAC, as well as a judgment hot off the press: Salontaji-Drobnjak v. Serbia (October 2009). It also draws from MDAC’s amicus curiae brief submitted in October 2009 in the pending case of Kedzior v. Poland. 
The paper suggests that the third category is subject of much speculation. Here the paper would benefit most from the input of seminar participants. The paper sets out Michael Bach’s six-pronged approach for supported decision-making law reform, and offers some meagre ideas on how litigation may (not) help under each of these areas. 

Overall, the paper asks participants to identify the areas where litigation could assist legal capacity law reform efforts, and the areas where it might not be so effective. The paper asks participants to help disability rights litigators develop our strategies by providing examples of other areas of rights litigation – especially so-called economic and social rights – where litigation has successfully contributed to establishing new legal frameworks and new social systems. 
2. A long-winded disclaimer 
Article 12 of the UN Convention on the Rights of Persons with Disabilities made history by causing a UN punch up. In the ring, autonomy is out-staring interdependence. Substitution is getting its head kicked in by support. The protectionist tendency of the State is seeking to corner self-determination. Political and civil rights have come head to head with their economic and social counterparts. Shouldn’t litigators thrown in the towel and let the political, social and moral wrestling fight it out? This paper suggests that it is a bout time (sorry) for litigators to reflect on the utility of taking these fights into the courtroom. 
Article 12 of the UN Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”) has given rise to a certain polarity, oppositional views which lawyers find comfortable. For a lawyer where there’s is a right there’s a wrong. And when there’s a wrong there’s a remedy. Decision-making of persons with disabilities may well be more complex than this. Article 12 may be as evolutionary as it is revolutionary. There may be grey areas which need to develop, and for which broad political coalitions and persuasion in parliamentary corridors may be more successful in pushing forward a human rights agenda than the heated polarities of the courtroom. 
This paper seeks to lay down the tracks along which legal capacity is travelling, and suggest potential roles of strategic litigation. There is little experience, even before CRPD, of strategic litigation to advance legal capacity rights. As the CRPD beds down lawyers are likely to be more engaged in thinking about role of litigation in legal capacity law and policy reform. I hope that litigators are also going to think about the limits of litigation, and of the ways in which they can utilize their knowledge through advocacy methods other than litigation. 
My experience is limited largely to MDAC’s work in Europe and is constrained by not having had time to properly think about other areas of law from which lawyers can learn. There are not yet any hard and fast strategies. These will emerge in years to come when we can look back and evaluate what worked and what didn’t work. But the evaluation will always be contextual to the time, the place and the interest and power of various stakeholders. Taking all that into account, this paper is nothing more than a half-baked attempt to frame discussions about the role of litigation to move States to implement an Article 12 utopia. I look forward to learning from participants in order to build my own understanding and to develop a more polished paper for wider distribution. 
My points of departure are a combination of passion and a yet-to-be rebutted scepticism of law itself, it’s often inaccessible mechanisms (e.g. persons placed under guardianship to protect them from abuse who are denied access to courts to challenge actual abuse), law’s safeguards which amount to little more than a cosmetic nicety (e.g. judicial rubber-stamping of guardianship applications whereby there is no probing of the psychiatric evidence nor a questioning of the adult concerned), and law’s strongly-held principles (e.g. least restrictive alternative where there are actually no alternatives). These fallacies need to be aired and challenged and litigators are well-placed to do so.  
I also want to recall that strategic litigation is not merely about cracking open a bottle of champagne on obtaining a carefully-worded court judgment which orders the executive to do something or refrain from doing something. Strategic litigation serves other purposes. It documents violations in a much more definitive way than any NGO could ever hope to do. It frames personal misery as matters of judicial and public concern. It holds to account those who carry out unwanted (in)actions in the name of the state (and in our case, often in the name of therapy or science). It educates judges. It engages the media and reaches the public: taxpayers, voters and potential users. It is the only advocacy tool which puts our conceptualization of a helpless/pathetic victim in control of proceedings, and in an exquisite position of power to put the State in the dock. I hesitate not to overstate matters by suggesting that strategic litigation may have an empowering effect of members of the victim’s ‘group’ as a whole. It can create a space for societal discourse. It can make available a seat at the policy table. It can in and of itself be the catalyst for reform.
3. How quickly things have changed 

When I joined the Mental Disability Advocacy Center (hereinafter “MDAC”) at its inception in Hungary in 2002 we decided to get a sense of what the key issues are across central Europe. During that year, with co-trainers, I travelled to the countries which were accession countries to the European Union. We carried out site visits to community centres (where they existed) mental health institutions, children’s institutions and “social” “care” “homes”.  We then facilitated a two training session on the European Convention on Human Rights (hereinafter “ECHR”) as it applies to persons with mental health problems and intellectual disabilities. The seminars were supported by the Open Society Institute and the Council of Europe. Participants at these seminars included human rights lawyers where we could find them, user organisations, people from intellectual disability organisations, some ombuds-type people and some mental health professionals. In some countries these were the first ever seminars which discussed human rights and persons with mental health problems or intellectual disabilities. 
In May 2002 MDAC developed a basic training pack on ECHR which dealt sought to provide participants with the basics of how the Convention interfaced with mental health law issues. There were two appendices: the standards of the European Committee for the Prevention of Torture, and the UN’s Mental Illness Principles. We wrote with hardcore provisions of the Convention which provide for the right to life, protection against ill-treatment, with dealt with liberty and detention, the right to privacy and correspondence: all of these human rights areas were firmly attached to a particular Article of the Convention. The final section dealt with guardianship. It was two pages long, and identified a range of sub-issues. The section began with the words:  
The lives of thousands of people in the central and eastern Europe are affected in a fundamental way by the system of guardianship. Regulated by Civil Codes largely unchanged since Soviet times, guardianship attracts a low priority for legislators pressed by the international community to reform more visible areas of the legal system. Guardianship remains largely unmonitored whilst people under guardianship are locked away and forgotten: their very status preventing them from complaining. Human rights abuses may pervade the entire system: from judicial enquiry into incapacity, appointment of guardian, guardian’s powers, oversight of the guardian and review of necessity of guardianship. 

It was largely rhetorical, to introduce the possibility these legal measures of protection could actually be human rights violations in themselves, as well as create a string of other violations. Few other groups had framed guardianship in this way, with the exception of MDRI which included an analysis Hungary’s guardianship provisions in its 1997 report “Human Rights and Mental Health: Hungary”. 

We didn’t refer to ECtHR cases because we couldn’t find any. We didn’t write anything about alternatives to guardianship because, I think, we were so stunned at the variety of abuses faced by people under guardianship. At that time the CRPD was an official sparkle in the international community’s eye (the UN General Assembly adopted Resolution 56/186 on 19 December 2001 calling for a disability convention), but I had barely heard about this initiative and had no idea that the resultant text would have anything to say about guardianship. What we did have at that time was the Committee of Ministers of the Council of Europe “Recommendation No. 4 of 1999”, which was a document before its time, and which we promoted in our travelling circus around Europe.  
4. Yet how entrenched attitudes still are 
We should not be fooled into thinking that uplifting presentations at UN meetings and even publications by the UN itself represent the general thinking of grassroots practitioners out there, or even everyone with disabilities. In MDAC’s experience the attitudes of some powerful stakeholders – psychiatrists, lawyers, judges, law professors, ministry officials, family members – are wedded to the a medical model of disability whereby a person’s diagnosis dictates that rights should be taken away, almost as part of a treatment package (e.g. Pavel Shtukaturov was diagnosed with schizophrenia, and his psychiatrist recommended to his mother that she have him placed under guardianship, which she did, without informing her son). The removal of rights is usually marketed as protection (of whom against whom?), care and therapy, and – rarely admitted – convenience of non-disordered others. 

Engaging with those who currently hold alternative views is in my view essential in order to fully understand their views, to provide them – in terminology which they understand – with reasons why their positions may be untenable logically, objectionable morally, and possibly wrong legally. Can strategic litigation help in shifting attitudes? I think so. The European Court of Human Rights judgment of Shtukaturov v. Russia and the Constitutional Court’s decision in the same case are probably both more powerful advocacy tools than MDAC’s report on Guardianship and Human Rights in Russia, which was a much more extensive and expensive venture. 
Attitudes have changed since the judgment already: the Bar Association had previously threatened to discipline Shtukaturov’s attorney Dmitri Bartenev (MDAC’s Legal Monitor in Russia) for his human rights litigation against psychiatric hospitals. After the Constitutional Court decision in the Shtukuturov case which quashed three provisions of guardianship law, the Federal Bar Association honoured Dmitri with an award, citing his outstanding achievements in advocating for the rights of people with mental disabilities. The maverick crazy person’s lawyer who dared publicly disagreed with psychiatrists is – thanks to one case – transformed into a defender of citizens and showered with accolades. What an example of the power of litigation and the expressive value of human rights! What a paradigm shift! 
5. Legal capacity case clusters  

There are very few examples of legal capacity litigation anywhere, and of the few I don’t know about all of them (MDAC is compiling an accessible database on its website which will have summaries of major human rights cases concerning people with intellectual disabilities and psycho-social (mental health) disabilities – please help us with this project by sending any cases you know about – from any time and any place). This subject is a work in progress, and one of the reasons why it’s one of the most exciting contemporary human rights issues to have the privilege to work in. This paper seeks to engage head-scratching litigators by suggesting three clusters of issues which could be subject to litigation in order to contribute to securing a legislative edifice to effectively implement Article 12 of the UN Convention on the Rights of Persons with Disabilities (whatever the provision actually means). I am focusing on strategic litigation, that is the deliberative identification of cases so as to use the judicial branch of the State to put pressure on executive and legislative branches of the State to effectively implement an existing law or to change a law. 
I also classify within strategic litigation those cases where litigators do not proactively seek victims, but where the litigants simply appear to the litigators who have an awareness of a great case when they them: this was the situation with Bulgarian attorney Yonko Grozev then of the Bulgarian Helsinki Committee in the case of Varbanov v. Bulgaria and with MDAC Legal Monitor in Russia, attorney Dmitri Bartenev in the case of Shtukaturov v. Russia: both groundbreaking cases. 
Legal capacity cases can, I suggest, be split into three clusters: 
4. Cases which chip away the guardianship edifice 
These are cases in which litigators ask the judge to swap gavel for hammer and strike a blow at the monolithic and binary legislative edifice of guardianship. Lawyers do so by framing their claims in hardcore human rights provisions like the right to fair trial, using concepts such as arbitrariness, proportionality and discrimination. These cases include, for example, guardianship orders being granted behind the adult’s back; lack of legally aided lawyer to represent an individual throughout legal capacity court hearings; lack of review of guardian’s (in)actions; legal block on persons under guardianship from challenging neglect or abuse. 

5. Cases which disentangle subsequent losses of rights 
These are cases in which litigators seek to separate the deprivation or restriction of legal capacity from any subsequent loss of rights. Such cases include, for example, those where a guardian can simply decide to place the adult into an institution; where a guardian can provide proxy consent to mental health treatment which the adult clearly does not want; the legal prohibition of voting and standing for election of persons deprived/restricted of legal capacity; legal restrictions on marrying; the taking away of a person’s child as an automatic consequence of that person being stripped of legal capacity; the legal prohibition on working, and – the motivator of most guardianship applications – the prohibition of having any say in how one’s finances are managed. 

6. Cases which demand alternatives to guardianship 
These cases include everything which guardianship is not. That is to say, anything to do with putting in place structures for supported decision-making to happen, and for advance directives to be written and utilized. For example, a person who could benefit from supported decision-making but there is no such system in place in the jurisdiction; a person who wants to plan for future incapacity by way of an advance directive, but these are not legally binding.
There can of course be cases which feature two or all of the above clusters. 
I would also like to point out that it is a litigator’s duty to seek a remedy for the client. This may involve negotiations with the authorities or guardian. Many cases can be resolved in this way. Strategic litigation will only happen where there is an almighty conflict, and we need to be aware that it may not be possible to highlight all areas of Article 12 utopia in the courtroom because some issues will get sorted out beforehand. (In fact it is a good thing if parties never reach court, but suggesting this is taboo in the strategic litigation fan club). 
6. Article 12: trick or treat?

I am writing this section on Halloween, and apologise therefore that the title will be outdated by the time anyone else reads this. The participants at the first general day of discussion on Article 12 hosted by the UN Committee on the Rights of Persons with Disabilities on 21 October 2009 (see by blog for a blow by blow account) agreed that Article 12 is one of several provisions which could claim to be the beating heart of the Convention. Or to use international treaty law words, the provision speaks directly to the object and purpose of the treaty, which Article 1 tells us is “to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.” I haven’t heard anyone disagree with this proposition. 
Before jumping into the courtroom, a sensible first question for a litigator might be to ask him or herself the following question: “What does Article 12 mean?” Strategic litigation is supposed to be a deliberative process which precisely identifies issues and strategically selects the best clients and mechanisms to achieve an exact result in order to create a coherent legal utopia. But what does an Article 12 utopia actually look like? There are a number of perplexing sub-questions. I don’t claim to have the functional capacity to come up with the answers. Luckily Michael Bach, Gerard Quinn and others will be able to weigh in with their thoughts on 13 November. Here are some of the questions: 
Does Article 12 allow for a total deprivation of legal capacity and the placement of a person under plenary/total guardianship in any circumstances? (Most people will say “no” to this. But their view is not universally agreed. For the most public opposition view, see Egypt’s interpretative declaration (which is a disguised reservation in my view) which says that Egypt “declares that its interpretation of article 12 [...] which deals with the recognition of persons with disabilities on an equal basis with others before the law, with regard to the concept of legal capacity [in Article 12(2)], is that persons with disabilities enjoy the capacity to acquire rights and assume legal responsibility ('ahliyyat al-wujub) but not the capacity to perform ('ahliyyat al-'ada'), under Egyptian law.”)  
Does Article 12 allow partial guardianship in any circumstances? If “yes”, what are the circumstances exactly? If “no”, what does Article 12(4) mean when it talks about measures being subject to regular judicial review? 
Article 12(3) says that “States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.” What Are “appropriate measures” as distinct from no measures or inappropriate ones? Does it matter that supported decision-making seems not to be a right at all given that it is phrased as a State obligation to provide access to support? What is the nature of “access”, and how does the concept of reasonable accommodation impact upon such access? What does it mean to “require” support? How can this be assessed? Who or what should do the assessing? 
Is it possible for supported decision-making envisioned in Article 12(3) to turn into substituted/surrogate decision-making? If “yes”, does it matter? Can we identify the point at which support becomes substitution? Should we guard against it? Can we guard against it? What should we do when it happens? 
Is supported decision-making subject to available resources, and as such classed as an economic, social and cultural rights subject to progressive realisation under Article 4(2) of the CRPD? If “yes”, is better for a person who needs support to be under guardianship or not to be subject to any measure at all? If “yes”, isn’t it true that guardianship systems also require resources? Isn’t it true that a person with disabilities could require support in exercising civil and political rights such as the right to access courts, right to vote, right to marry, right to consent to medical treatment, right to associate, right to decide where and with whom to live? 
What does Article 12(4) mean when it talks about safeguards needing to be proportional to the person’s rights and interests? How can you square this with the concept of supported decision-making in which the person’s rights are not supposed to be affected? 

There are bound to be questions which I’ve missed. The interpretation of Article 12 has already been challenged on the floor of the UN, and most worryingly by Egypt’s declaration-cum-reservation. In short, is Article 12 a revolution which articulates “new” rights? Or is it an evolution of human rights whose provisions could be inferred from pre-existing human rights instruments? 

In the following three sections I will try to address each of the three legal capacity case clusters which I identified above, namely (a) cases which chip away the guardian edifice, (b) cases which disentangle subsequent loss of rights, and (c) cases which demand alternatives to guardianship. 

7. Cases which chip away the guardianship edifice 
Under this cluster I include everything about the guardianship order itself and how someone gets into and out of guardianship. So cases raising procedural issues might include the following sorts of scenarios:  
· A person was deprived/restricted of legal capacity because of insufficiently clear and specific (or unacceptably wide) bases for filing an application.
· A person was deprived/restricted of legal capacity due to psychiatric report but the law is unclear about the type and quality of evidence needed for a deprivation/restriction of legal capacity. 

· A person was deprived/restricted of legal capacity in proceedings where the judge accepted an doctor’s conclusion that the adult was “too mentally ill” to be present in the courtroom. 
· A person was deprived/restricted of legal capacity but received no (or useless, e.g. he received a letter but he can't read) notification about the pending court hearings. 

· A person was deprived/restricted of legal capacity but was not given access to information about all proceedings related to the procedure. 

· A person was deprived/restricted of legal capacity but played no part in the court proceedings. 

· A person was deprived/restricted of legal capacity and was present at the court hearings and wanted to – but was precluded from – presenting evidence (including own testimony) and challenging evidence presented against him/her. This would include the possibility of calling all expert witnesses who submit a report so that the conclusions can be vigorously scrutinized.

· A person was deprived/restricted of legal capacity in proceedings where there was no legal representation paid for by the State. 

· A person was deprived/restricted of legal capacity and a guardian was appointed, but the adult’s opinion about the choice of guardian was given insufficient weight.
· A person was deprived/restricted of legal capacity and a guardian appointed, but the guardian is a person with a conflict of interest (such as directors of social care institutions), and there is no effective procedure for assessing and preventing and remedying such conflicts of interest. 
· A person was deprived/restricted of legal capacity and has no effective appeal mechanism to challenge the guardianship (e.g. in Russia the adult has a mere ten days after the court sends notification, irrespective of when the adult actually finds out!) 

· A person was deprived/restricted of legal capacity and is appointed a guardian but there is no effective procedure for the adult to challenge the appointed guardian (e.g. the guardian may be a sexually abusive father).

· A person was deprived/restricted of legal capacity and the guardian makes all decisions, but never visits or speaks with the adult before taking decisions. 

· A person was deprived/restricted of legal capacity and wants to complain about their guardian's (in)actions but there is no effective complaints mechanism. 

· A person was deprived/restricted of legal capacity but feels that the criteria for being so deprived/restricted are not met; wants to apply to court to regain legal capacity, but there is no such procedure, or it is ineffective. 
It seems to me at least, that there are two main ways of challenging monolithic guardianship systems. The first is to challenge the guardianship itself, and the second is to challenge all the unfair ways in which it was imposed. In ECHR terms the first of these has been dealt with under Article 8 of the ECHR which is entitled “Right to respect for private and family life” and states:

(1) Everyone has the right to respect for his private and family life, his home and his correspondence.

(2) There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 
And the second of these (challenging the unfair ways in which a person was deprived or restricted of legal capacity) has been challenged under Article 6(1) of the ECHR whose mother Article 6 is entitled “Right to a fair trial” and states: 

(1) In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgement shall be pronounced publicly by the press and public may be excluded from all or part of the trial in the interest of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.
Article 8 of the ECHR 
Let’s deal first with Article 8 of the ECHR. The following is taken from MDAC’s amicus curiae brief in the Kedzior v. Poland case. I put on record the immense contribution which Professor Luke Clements made to developing MDAC’s brief. I go into these issues in some depth, not to suggest that MDAC’s arguments are correct (!), but to lay out some of the possible arguments which might be able to be deployed in other jurisdictions. 

In its brief, MDAC argues that that a decision that a person lacks sufficient functional capacity to make some or all decisions will invariably constitute an interference with that person’s private life and may amount to an interference with his or her family life, home and correspondence. Private life, for the purposes of Article 8(1) includes a person’s physical and psychological integrity and the guarantee which it affords is primarily intended to ensure the development, without outside interference, of the personality of each individual in his relations with other human beings (see Botta v. Italy, judgment of 24 February 1998, para. 32).  
We argue that a court ruling that a person is incapable of making any decision will strip that person of the very essence of his or her personal autonomy, human dignity and human freedom. For more on these concepts, see Michael Bach’s incisive paper which is available to DC participants. Such a court decision renders a person in some respects a ‘non-person’, stripped of their identity as an individual human being (see, inter alia, Pretty v. UK, no. 2346/02, judgment of 29 April 2002, para. 62; Mikulić v. Croatia, no. 53176/99, judgment of 7 February 2002, para. 53; Christine Goodwin v. UK, no. 28957/95, judgment of 11 July 2002, para. 90). Only in the face of compelling evidence and most anxious judicial scrutiny could such a determination be made. Such a finding denies the person the right to privacy in virtually every arena of his or her life; it gives third parties access to the person’s private papers and medical history; it places severe restrictions on the person’s ability to enter into social activities and relationships and almost certainly negates any possibility of his or her developing intimate or sexual relationships. Such a decision has the power to strip the individual of the right to refuse medical treatment and most probably render the person liable to forced medication – possibly without the person administering the medication requiring any prior judicial approval. 
A ruling that a person is incapable of making any decision will almost inevitably mean that he or she no longer has the right to keep their correspondence private (note that “correspondence” is specified in Article 8 ECHR), and will mean that the person’s letters will be read by others, and will interfere with the person’s ability to send letters, emails and so on. A ruling that a person is incapable of making any decision may well remove from that person the right to chose where to live and to move freely throughout the territory of the State. A ruling that a person is incapable of making any decision may give to others the right to make decisions about which of his family members she or he sees, corresponds with and indeed lives with.
Because of the draconian consequences for an individual of such a decision being made, Article 8(1) ECHR places significant positive obligations on States to secure for such persons – to the maximum extent possible – effective respect for their integrity (see for example, Glass v. UK, paras. 74-83). Such an obligation has as an essential object the protection of the person from arbitrary interference by the public authorities (Botta v. Italy, at para 33) and brings with it procedural obligations to ensure that interferences in personal autonomy and all other aspects of the Article 8(1) right are minimised. 
A question at this stage: 

· What are the sister provisions in various jurisdictions where these arguments could be deployed? I could well imagine, for example, a read across into “dignity”, “integrity” or “personality” if those are directly justiciable in your jurisdictions. In the ECHR context litigators will subsume these sorts of concepts under Article 8 ECHR.
You will notice that so far we have not even mentioned the CRPD. This is not because it slipped our mind: in fact we were itching to have Article 12 CRPD be a central component. The reason we didn’t rely on the CRPD too heavily was because: 

a) 
The ECtHR’s job is to interpret the ECHR not the CRPD; 

b) 
Many aspects of legal capacity cases speak directly to pre-existing human rights provisions; 

c) 
The Respondent State – Poland – has not yet ratified the CRPD; and 

d) 
We chose to pitch legal capacity not as a pre-existing right: judges rarely like to be seen to be leading a revolution. 

Another question: 
· In your jurisdiction, what arguments would you use to demonstrate that plenary/total guardianship is a violation of human rights? 

So much for the substantive issues under Article 8 ECHR. In its amicus curiae brief in Kedzior, MDAC argued that there is an additional procedural component to Article 8 ECHR. Any interference with the rights of a person who is adjudged to lack sufficient functional capacity will be considered to be “necessary in a democratic society” (see Article 8(2) ECHR) for a legitimate aim if it answers a “pressing social need” and, in particular, if it is proportionate to the legitimate aim pursued. As the ECtHR has noted, although States enjoy a margin of appreciation, the margin is narrower where the right at stake is crucial to the individual’s effective enjoyment of intimate or key rights (see, for example, Dudgeon v. UK, judgment of 22 October 1981, para. 52; and Gillow v. UK, judgment of 24 November 1986, at para. 55). 

The Court has emphasised that the procedural safeguards available to the individual will be especially material in determining whether a State has, when fixing the regulatory framework, acted within the within the margins: in particular whether the decision-making process leading to measures of interference is fair and such as to afford due respect to the interests safeguarded (see Buckley v. UK, judgment of 26 September 1996 para. 76; and Chapman v. UK, no. 27138/95, judgment of 18 January 2001 at para. 92). 

The Court has additionally emphasised that the vulnerable position of a particular group of persons (in the instant case, people considered to lack sufficient functional capacity) means that some special consideration should be given to their particular needs both in the relevant regulatory framework and in reaching decisions in particular cases (Connors v. UK, no. 66746/01, judgment of 27 May 2004, para. 84). To this extent, MDAC argues, Article 8 ECHR creates a positive obligation to ensure that there is a procedure available to persons in similar situations to the Applicant, so that they are able to challenge significant interferences, such as medical treatment decisions, restrictions on their liberty and significant restraints (even if these interferences fall short of a deprivation of liberty in ECHR terms). 

MDAC argues that the obligation to provide a procedure for challenging such fundamental restrictions should exist even if the applicant is not resisting the measures (including medical treatment or detention), since the right to personal integrity protected by Article 8(1) is too important in a democratic society for a person to lose it simply for the reason that she or he is not considered to be resisting (see by analogy H.L. v UK cited above, para. 90; and De Wilde, Ooms and Versyp v. Belgium, judgment of 18 June 1971, paras. 64-65). This sort of argument could be made in jurisdictions which provide for no appeal against a guardian’s decision by the person under guardianship.  
Article 6 of the ECHR 
Turning now to the second major provision which the European human rights system offers us in our mission to challenge the monolithic guardianship provisions. Admittedly the arguments are similar to those above under the procedural wing of Article 8 ECHR, but the Article 6 (right to fair trial) jurisprudence has some helpful principles specified in the treaty’s text itself, and the ECtHR has developed some helpful jurisprudence in mental disability cases under Article 5 ECHR (the provision which regulates deprivations of liberty) which we can draw into Article 6 ECHR arguments.  

We can say with some certainty that in assessing whether or not a particular measure meets the requirements of fair trial which is set out in Article 6(1) of the ECHR, all relevant factors fall to be considered, including the nature and complexity of the issue before the domestic courts, and what was at stake for the individual in question and so one (see Shtukaturov at para. 68). These sorts of issues can be argued, I think, under Article 13 of the CRPD, which sets out access to justice rights, although Article 13 CRPD may well be a wider provision than Article 6 of the ECHR. 

The ECtHR has clarified that when examining fair trial issues for persons with mental health disabilities under Article 6, it will read across from Articles 5(1) jurisprudence (legal criteria for legalising a deprivation of liberty) and Article 5(4) jurisprudence (court review of the necessity of detention) (see Salontaji-Drobnjak at para. 124). The fundamental requirements of fair trial in legal capacity cases include the following:

a.
Reasonable steps were taken to ensure that the individual was aware of the application for deprivation of legal capacity (Shtukaturov at para. 69).

b. 
Reasonable steps were taken to ensure that the individual was aware of the fact that he or she was being subjected to a forensic psychiatric examination for the purposes of legal capacity proceedings (Shtukaturov at para. 69).

c. 
The individual was afforded the right to participate in the proceedings, to present and challenge evidence, and to be heard either in person or, where necessary, through some form of representation (Winterwerp v. the Netherlands, judgment of 24 October 1979 at para. 79; Shtukaturov at paras. 69 and 71; Salontaji-Drobnjak at para. 127). 

d. 
Regardless of the individual’s wish to participate in the proceedings, where a major decision concerning legal capacity is to be taken, the presiding judge (or perhaps an independent and impartial professional with the requisite understanding of the law concerning mental incapacity) should have at the very least visual contact with the applicant and the opportunity to question him or her (Shtukaturov at para. 73).

e.
Although States have a “margin of appreciation” as to the means to be used in guaranteeing parties their fair trial rights, the obligation remains that these measures must ensure for all individuals, an effective right of access to the courts for the determination of their “civil rights and obligations” (this is the language of Article 6(1). See Airey v. Ireland, judgment of 9 October 1979, at para. 26). Accommodating the needs of persons with mental health disabilities “should not affect the very essence of the applicant’s right to a fair hearing as guaranteed by Article 6” (Shtukaturov at para. 68; Salontaji-Drobnjak at para. 126). 

f. 
States should ensure that applicants have the opportunity to present their case effectively and that they are able to enjoy “equality of arms” with the party making the application (see, among many other examples, De Haes and Gijsels v. Belgium, judgment of 24 February 1997 at para. 53). The question of whether the provision of legal aid is necessary for a fair hearing must be determined on the basis of the particular facts and circumstances of each case and will depend, inter alia, upon (a) the importance of what is at stake for the party in the proceedings, (b) the complexity of the relevant law and procedure and (c) the person’s capacity to represent him or herself effectively (see Steel and Morris v. UK, no. 68416/01, judgment of 15 February 2005 at para 59; Airey v. Ireland, judgment of 9 October 1979 at para. 26). Dealing with these three criteria: 

(i)
in cases where the consequences could be a severe (or even a ‘total’) negation of a person’s ability to make decisions for him / herself, the importance of what is at stake – deprivation of legal capacity (including subsequent and automatic loss of the right to vote, work, associate, family life, privacy, deciding where to live), mental health detention, forced psychiatric treatment – cannot be overestimated; 

(ii)
whilst it may be possible to envision domestic law and procedures of such elemental simplicity that legal advice and assistance could never be required, legal capacity issues are usually contested legal hearings with expert evidence (see Megyeri v. Germany, no. 13770/88, judgment of 12 May 1992 at para. 23); 

(iii)
given that the substance of the proceedings relate to the person’s capacity to represent him or herself, it appears self evident that this requirement is also satisfied in such cases.  

It follows that in cases of this nature there must, at the very least, be a presumption that the measures taken by a State to satisfy its Article 6(1) obligation will include the provision of a lawyer who provides quality legal assistance to the person (not merely a cosmetic nicety in the courtroom as in Pereira v. Portugal, no. 44872/98, judgment of 26 February 2002; emphasised in Salontaji-Drobnjak at para. 127) together with a legal aid scheme. 
Some questions at this stage: 

· What other legal arguments could we muster to chip away at the arbitrary nature of guardianship? Are there examples from other regions, or from domestic courts which would snugly fit into the litigator’s toolbox? 

· Does the concept of “reasonable accommodation” add to regular human rights arguments, or is a distraction? What advantages might there be in arguing that reasonable accommodation duties (as specified in Article 5(3) of the CRPD) extend to courtrooms and procedures related to legal capacity? 
· Is Article 13 of the CRPD wider than its sister provision, Article 6(1) of the ECHR? If so, how? 
8. Cases which disentangle subsequent losses of rights 
A person deprived of restricted of legal capacity is usually appointed a guardian. The guardian is given the decision making authority of a number of important decision – where the adult lives, whom the adult hangs around with, where the adult can go, who the adult can marry, what sorts of medical treatment the adult should have, and any applications to courts or other types of State authority. There may well be others which I’ve forgotten, and anyway the list differs across jurisdictions. There are some other rights over which the guardian has no control, because law specifies that persons without full legal capacity are not entitled to them: these include the right to vote and stand for election (a spectacular contribution to the political invisibility of persons with mental health problems and intellectual disabilities), the right to join political parties and associations (putting a stop to a person expressing his or her desire to formally join with like-minded people: no surprise that there are few national associations for the rights of persons under guardianship), and the right to work (exacerbating the already well-established bidirectional link between poverty and disability). 
So the question is, can litigation contribute to a disentangling of legal capacity and its subsequent human rights violations? That is to say, can litigation help to demolish the myth that persons with disabilities are incapable of – for example – voting, and demolish the patronising and empirically disproven assumptions which lurk behind such laws. Can litigation contribute to restoring personhood? Can litigation repatriate decision-making in distinct areas of life? 
(Sticking for a moment with voting, the assumption is that mad people will cast irrational votes. It hilariously follows therefore that people without labels of mental disorders/disabilities cast rational votes. What is rationality anyway? Since when have people without labels of mental disorders/disabilities had to take a rationality test at the polling station? What would such a test look like? And since when did we discount irrational votes? If we think racism is irrational, did we discount those votes which were cast solely because of the ethnicity of the candidates? Doesn’t rationality in voting boil down to agreement with the person who is conducting the rationality test, just like consenting to medical treatment boils down to agreeing with the doctor? I digress.)
My answer to this question is an unqualified “yes”. I recommend some caution about choosing a case with an appropriate factual matrix, and going through the appropriate procedural motions. I don’t want to go into what exactly is appropriate, as that will be jurisdiction- and aim-specific. So what sorts of cases would fall under the category of cases which disentangle subsequent loss of rights? I will just outline some of the issues which can be picked off, depending on the client’s circumstances and instructions. 
i) A guardian decides to institutionalise the adult 

Legal incapacity and institutionalisation are intimate lovers, and litigation certainly can prize apart their disgusting cavorting. Incapacity and institutionalisation are the two main mechanisms which segregate persons with disabilities and they are a match made in heaven. In most countries in central and eastern Europe the vast majority of residents in long-term institutions have been deprived or restricted of legal capacity (I have not seen any statistics on this, so this is based on my own and colleagues’ observations). As uncovered in Shtukaturov, people under guardianship are placed in psychiatric hospitals by their guardians, legally overriding the adult’s (often rather vocal) wishes. In other cases the family member guardian will have Aunty Mildred placed under guardianship to get her property and send her to an institution for the rest of her life. Managers of some residential institutions have made deprivation of legal capacity a prerequisite for a person to be given a place! After all, a director of an institution will find it far more convenient to have all the residents under his guardianship: that way he can spend their money, they can’t complain, and he can control them better. 
Without treading on the toes of the Article 19 CRPD session in the Washington seminar, let me just point out a few ways in which strategic litigation could decouple incapacity and institutionalisation. In its March 2008 judgment in Shtukaturov, for example, the ECtHR found that the Applicant was detained (this was not a difficult conclusion to come to: the doors were locked and the hospital wouldn’t allow his attorney to visit, let alone allow the applicant to leave – they eventually released him after seven months), despite the Russian law classifying the hospitalisation as “voluntary” because the guardian had provided proxy consent to the hospitalisation. In a parallel case brought by the same applicant, the Russian Constitutional Court in February 2009 quashed a provision in the mental health legislation which allowed guardians to provide proxy consent. The ECtHR has already dealt with a case in which the applicant was an autistic man not technically under anyone’s guardianship. He was assenting (not objecting) but lacked the functional capacity to consent to hospitalisation. In this case the ECtHR found that the applicant was detained and therefore safeguards, such as regular court reviews of the necessity of detention, should have been provided (see H.L. v. the United Kingdom, no. 45508/9992, judgment of 5 October 2004). 
In the pending case of Kedzior v. Poland, the applicant was restricted then deprived of legal capacity, his brother was appointed as his guardian, and decided to send the applicant to a long-term social care institution where the applicant was detained. MDAC has argued in its amicus brief to the ECtHR that the legal capacity decision and the institutionalisation decision should not be conflated (we have separately argued that incapacitation as such and institutionalisation as such are both violations of the ECHR). 

ii) A person under guardianship is prohibited from exercising her right to X
The basic argument is that just because someone is under guardianship, it does not automatically follow that he or she is completely incapable of exercising her right to X. It is important that the X is actually an established human right which is specified in legislation or case law. In these cases X could be a pick and mix of any of the following:

· Right to work, protected under Article 8 ECHR – see Sidabras and Dziautas v. Lithuania, Application no. 55480/00, judgment 27 July 2004. 
· Right to associate, protected under Article 10 ECHR. 
· Right to marry and found a family – as protected under Article 12 ECHR (right to marry and found a family) as well as Article 8 ECHR (right to respect for private and family life, home and correspondence).
· Right to establish and develop relationships – as protected under Article 8 in case-law which has said that “respect for private life must also comprise to a certain degree the right to establish and develop relationships with other human beings” (see Niemietz v. Germany, (1992) 16 EHRR 97, para. 29).

· Right to consent to or refuse mental health treatment (or any other treatment, for that matter) – as protected under Article 8 ECHR (“a person’s body concerns the most intimate aspect of private life. A compulsory medical intervention, even if it is of minor importance, constitutes an interference with this right [to privacy]” Y.F. v. Turkey, Application no. 24209/94, judgment 22 July 2003, para. 33.) 
· Right to access remedies – as protected under Article 13 ECHR (Frustratingly, the ECtHR tends to decline to say much under Art. 13 when it can say it under Art. 6, but the provision remains a relevant one). 
· Right to vote – as protected under Art. 3 of Protocol No. 1 to the ECHR. 
To give an example about one of my favourite issues: voting. There is a case pending before the ECtHR called Alajos Kiss v. Hungary. In this case the Applicant is a man under partial guardianship who wanted to vote but was prohibited from doing so as he did not have full legal capacity, as specified in the Hungarian Constitution. The Applicant challenges his right to vote under Art. 3 of Protocol No. 1 to the ECHR (which protects the right to vote) was violated. His essential argument is that the judge who placed him under partial guardianship did not even consider whether he had the capacity to vote (whatever the capacity to vote means: isn’t a grunt or a flicker of an eyelid enough?). 

Let’s for one moment suspend notions of supported decision-making and for the purposes of this paragraph pretend we are still in the old paradigm of substituted decision-making. Even in this paradigm we could argue that the law itself is crazy: even if a kind judge found good ‘protection’ grounds to place me under partial guardianship because, hypothetically, I need lots of help with managing my finances (actually that part is true) it does not follow as a matter of logic that I will lack the capacity to choose between Gordon Brown and David Cameron. It does not follow as a matter of public policy that I need to be deprived of one thing if I need assistance in another thing. And nor does it follow as a matter of human rights. 
The ECHR provides a very useful framework for considering most situations where one has to balance competing rights or claims. In their court applications litigators can set out the framework as questions (and answer them of course: lawyers like providing answers). These are the issues which the Court would look at in any Article 8 ECHR claim: any interference with the right to privacy must be in accordance with the law, pursue a legitimate aim, and be proportional. As noted above, Article 8 is quite useful in that one can frame many guardianship abuses under it: guardianship itself, placement in an institution, restrictions on visitors, restrictions of the right to work, restrictions of the right to decide about medical treatments are just a few examples.  
The first question to ask is this: “Is the interference with the right to privacy in accordance with domestic law?” If an interference or restriction with any human right is not codified somewhere in law, then a human rights court will invariably find a violation. However, it is my experience that invariably the interference will be codified. 

Any interference with privacy must be justified by the government in reference to one of the categories listed in Article 8(2): in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. So the second question would be: “Does the interference with the right to privacy pursue a legitimate aim?” 
In the voting example, the State might say that it wants to protect ‘incapable people’ from influencing the political process. There are lots of responses to this which I will for once restrain myself from providing. All I will say is that at this stage litigators need to be using (a) international human rights arguments; (b) comparative legal arguments, (c) empirical evidence. Sparingly litigators should deploy some (d) gut-wrenching rhetoric: most judges I have met do in fact have human-like emotions, and most of them are not experts in these areas and need to be reminded about what’s at stake. 

Litigators often argue an alternative. To lay people it may seem as if litigators are either incompetent or convinced that their case is very weak if they say something like “The Applicant submits that if the Court finds that the prohibition of voting for persons without full legal capacity pursues a legitimate aim, then the Applicant submits that the State has not demonstrate that the measure is proportionate”. 
Once the Government has claimed that the interference is in its opinion justified in one of these categories, the Court will examine whether the measure is “necessary in a democratic society”. In examining this, the Court will examine whether there is also a “pressing social need” (Dudgeon v. the United Kingdom (1981) 4 EHRR 149, para. 51). The Court interprets the needs of a democratic society fairly liberally, emphasising that among the hallmarks of a democratic society are broadmindedness, tolerance and pluralism. So the litigator will need to muster arguments that there is not necessary in a democratic society to deny people under guardianship the right to – for example – vote. 
I would like to ask a few questions: 
· What strategies have been successful in limiting the range of rights which are compromised by a person being deprived or restricted of legal capacity? 

· What sorts of information do litigators require in order to frame arguments? 

· Do litigators need evidence that the individual is “capable” to exercise a certain right to support the assertion that that right should be restored? If yes, to what extent could it be said that we are refining the wedge rather than challenging the discrimination? 

9. Cases which demand alternatives to guardianship 
So far I have sought to set out some ideas about how we might deliver a knock-out blow to binary systems of guardianship, and how we could cut the cord between deprivation of legal capacity and deprivation/restriction of other human rights areas. This section addresses the role of litigation to support supports. That is, how can litigation encourage or force the State to set up alternatives to guardianship? In his paper, Michael Bach suggests six broad directions for law reform to realize the rights protected under Article 12 CRPD. I’m taking Michael’s framework because I think it’s the most coherently thought through which I have read. I would like to ask whether litigation can help in any of these. 
At this stage we are seeking not to dismantle abusive system or ensure safeguards to protect against abuse. We are asking a Court to say something about actually establishing a system. This begs the question whether these sorts of cases should at all be considered in jurisdictions where courts lack broad powers to provide injunctive relied – that is to order the executive to do something, to stop doing something or to refrain from doing something. It will be interesting to hear from US participants who have experiences of courts ordering injunctions which then have to be followed through and are assessed by a Special Master who reports back to the court on progress. 

So, can litigation play a significant role even in jurisdictions where courts are not able to order such system reform? I would say yes, for all of the possible uses of strategic litigation I set out above. So, here are Michael Bach’s six areas of law reform: 
A) Remove equations of disability with legal incapacity

Michael says: 
It is critical to examine and reform provisions in contract, criminal, substitute decision making and other laws to remove any thresholds of legal capacity based on categories of disability or stereotyping language based on disability.  Any criteria for recognizing personhood or legal capacity must be based on inclusive, and disability-neutral criteria.  Any findings or assessments of incapacity must be definitively disentangled from disability or disability-related ‘causes’; and only a functional, decision-specific test with no reference to disability status or diagnoses must be applied in assessing or finding incapacity or a status of ‘in need of protection.’

How can litigation contribute to this direction? In its Shtukaturov judgment, the ECtHR said the following which is worth citing in full: 
93. The Court notes that the District Court relied solely on the findings of the medical report of 12 November 2004. That report referred to the applicant's aggressive behaviour, negative attitudes and “anti-social” lifestyle; it concluded that the applicant suffered from schizophrenia and was thus unable to understand his actions. At the same time, the report did not explain what kind of actions the applicant was unable of understanding and controlling. The incidence of the applicant's illness is unclear, as are the possible consequences of the applicant's illness for his social life, health, pecuniary interests, etc. The report of 12 November 2004 was not sufficiently clear on these points.

94. The Court does not cast doubt on the competence of the doctors who examined the applicant and accepts that the applicant was seriously ill. However, in the Court's opinion the existence of a mental disorder, even a serious one, cannot be the sole reason to justify full incapacitation. By analogy with the cases concerning deprivation of liberty, in order to justify full incapacitation the mental disorder must be “of a kind or degree” warranting such a measure […] However, the questions to the doctors, as formulated by the judge, did not concern “the kind and degree” of the applicant's mental illness. As a result, the report of 12 November 2004 did not analyse the degree of the applicant's incapacity in sufficient detail.

While the Court was correct to criticize the superficiality of the medical report, the Court, in my view, does not go far enough. It leaves open the possibility of a doctor writing a thorough medical report convincing a judge that the disorder is of such nature or degree to warrant full deprivation of legal capacity. We need to bring some more cases and persuade the Court that actually no-one needs to be totally deprived of their legal capacity: if someone is so functionally incapacitated why deny them all their rights? 
Litigation has not yet begun to pick apart diagnosis from legal capacity in all of the areas which Michael lists. This is also a good example of how vitally important the facts of a case are. 
B) Ensure access to needed supports to demonstrate and exercise personhood and legal capacity

Michael says: 

Provide for a systemic approach to supports including supports for assisted decision making and development of supported decision-making networks, information and awareness, individual advocacy, and reform of community supports systems.

How can litigation contribute to this direction? As noted at length above, litigation can play a role in dismantling the existing binary guardianship systems which fail to provide a tailor-made approach. Litigators could describe in great detail the sorts of supports which the applicant should have been provided with, and encourage the court to specify in its judgment this sort of new system. 
Can litigation achieve anything beyond this? Is there experience which disability litigators can read across from other areas where law has played a part in establishing systems? Can we read across from, for example, right to education cases, right to HIV treatment cases, right to housing cases? To what extent did the availability of resources play a part in securing these positive rights? I have not had time to research these possibilities, and I look forward to hearing especially from lawyers who have litigated these other areas. 
C) Recognize different decision-making statuses through which legal capacity is exercised

Michael says: 

In order to ensure people access supports to exercise legal capacity in a way that maximizes individual autonomy, it may be helpful to explore a two-step approach to recognizing need for decision-making assistance.  The approach would recognize the two types of decision-making status described above (autonomous and supported decision making), both with full legal capacity.  In making determinations about whether a person even requires decision-making assistance if another person questions their decision-making capacity, and if so, the status through which a person would best be assisted, the following kinds of questions might be asked.

a. First and foremost, is the person able, with or without, individualized assistance as needed (visual aids, plain language, interpreters, assistance to other parties to understand, etc.), but short of mandated supported decision-making representatives/networks, to communicate his or her will and intention to others sufficient for all the parties to enter into needed legal arrangements and have decisions made consistent with the person’s intentions?

b. If not, is the person able to choose a supported decision-making network of trusted support persons/representatives to assist the individual in making decisions and in communicating his/her intentions and personal identity to others. 

How can litigation contribute to this direction? My view is that courts are only likely to recognise supported decision-making as a status if the legislature has already recognised it. There could be instances where supported decision-making is widely used throughout a jurisdiction, and litigators creatively convince the court that it unconstitutional or contrary to human rights law (under discrimination provisions perhaps? Or reasonable accommodation provisions?) for the state not to have legislated to recognised supported decision-making. 
Does this sound ridiculous or is it worth discussing? I look forward to your views! 

D) Provide for ‘reasonable accommodations’ in provision of decision-making assistance

Michael says: 

The 2-step approach to recognizing the need for decision-making assistance suggests a related approach for defining the tests of reasonable accommodation.

a. Is the person perceived as able to make and communicate this decision on his/her own, without support (functional test as outlined above)?

b. If not, is the person able, with some decision-making assistance, to communicate his or her intention sufficiently for the purposes of this decision/action? If so, what type of assistance is necessary for this purpose? 

i) Is the person able to communicate his/her intention, with accommodations that are needed to manage this particular decision/act or enter this legal arrangement – like an interpreter, translator, augmentative communication device, communication assistance to other parties – but short of a mandated supported decision-making network/representative?

ii) If not, is the person able to engage a supported decision-making network/ representatives who will assist in making decisions and communicating the person’s intentions and personal identity to others? Recognition of the role of the supported decision-making network, in a fiduciary relationship with the individual, and assistance in facilitating the development and maintenance of this network is the main accommodation required in this case.  Other accommodations in b(i) above may also be needed in this case.

iii) Have reasonable efforts been made, to the point of undue hardship, to provide these accommodations including – where it is determined that b(ii) accommodations are required – investment in development of valuing personal relationships and personal knowledge that would help establish supported decision-making networks? 
How can litigation contribute to this direction? Most countries have legislation which prohibits discrimination in various areas. If the decision-making issue (let’s say it’s a healthcare issue) is one which is protected by non-discrimination provisions, then litigators could argue that the failure to provide reasonable accommodation to someone who needs assistance in making a healthcare decision constitutes discrimination. Litigators could rely on the definition of discrimination in Article 2 of the CRPD itself: 
“Discrimination on the basis of disability” means any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of reasonable accommodation. 
There may be a few hurdles to get around, as the concept of disability-based discrimination in domestic law may well not be as inclusive as the CRPD’s version. But it might be worth a shot. The CRPD uses strong language in demanding that “in order to promote equality and eliminate discrimination”, States must take “all appropriate steps to ensure that reasonable accommodation is provided” (Article 5(3)). Litigators could set out all the steps necessary, and suggest to the Court which ones are “reasonable” for a State to take: I imagine that in deciding which steps are reasonable account should be taken of the resources available to the State. How would this line of argument work in the jurisdiction where you practice? 

E) Take steps to enhance and protect freedom of contract for people with disabilities
Michael says: 

People with disabilities have often been denied the opportunity to enter contractual relationships with others that could advance their social and economic well-being, on the basis that they lack contractual competency. Steps should be taken by States parties and regional institutions to consider reform of statutory provisions, and principles of contract law in the name of assuring ‘freedom of contract’ for people with disabilities. Reforms might include protection of clauses that contract away recourse to a contractual incapacity defense in certain circumstances; representation by third party supported decision-making networks and protection of those representatives from liability for contracts they negotiate on behalf of an individual; and affirmation of capacity for contracting purposes, according to the criteria for personhood and for providing reasonable accommodation for this purpose, as suggested above.

How can litigation contribute to this direction? A person with intellectual disabilities who, for example, wants to enter into a contract with a cable TV company, but is denied because of their intellectual disability, may well have a justiciable claim. Litigation may be able to establish that a person was discriminatorily denied goods or services, but I imagine the litigator would have to present evidence as to the applicant’s functional capacity at the time of seeking to enter into a contract. 

Another example might be a couple with intellectual disabilities who want to enter into a mortgage: they (like me) do not understand how mortgages work, and do not understand half of the small print on the regular forms which the bank provides. If they are rejected by the bank because they do not understand the contract and are therefore not in a position to sign it, could they sue the bank for failing to provide reasonable accommodations, which might include easy-to-read provisions, or a member of staff who takes the time and effort to explain everything to them? 
I am sure there are lots of other examples, but I am unsure of the extent that litigation could seek to set up supported decision-making schemes where none currently exist. What litigation might be able to do is document a range of ways in which people with disabilities face barriers to accessing goods and services on an equal basis with others because of the quite high bar of contractual capacity one has to reach in order for a contract to be valid. I look forward to your views. 
F) Launch pilot initiatives for supported decision making

Michael says: 

Much can be learned from pilot initiatives for reform of law, policy and practice. Inclusion International is currently supporting pilot demonstration initiatives for supported decision making in Hungary and India, which are based on its eight-point Agenda for Supported Decision Making outlined in the Foreword to this document.  A Pilot Project Design Guide has been created for these initiatives, which is proving helpful in design and implementation.  It could be used to replicate projects in other countries.

How can litigation contribute to this direction? I’m pretty sure litigation can’t directly instigate a pilot project, but what it can do is demonstrate the need for such an initiative, and it can use the results of such initiatives to demonstrate that alternatives are possible. In a similar way, MDAC is using the Hungarian civil code reform as an example in our advocacy in other countries in order to demonstrate that reforms are actually possible. 
One angle to get a court to suggest a pilot initiative would be to cite 

In what other ways can strategic litigation interface with pilot project to demonstrate that supportive decision-making can work in practice? 
10. Engaging in broad legal advocacy 
A few finishing thoughts. Litigators have to pick cases carefully. This is not always possible, however: clients may come along but their cases may not be ideal: this is a moral conundrum. Some litigators such as UK barristers who are not allowed to turn away cases do not have the luxury of waiting for the ideal factual matrix to come along. On the other hand, clients may simply appear and litigators need to decide whether to represent them and see what transpires (as was the case in Shtukaturov, and look how that case turned out). 
Another issue is identifying the case destination. It is not necessarily “good” to bring a case to the ECtHR or the new and untested UN Committee on the Rights of Persons with Disabilities. Domestic courts can be more creative than international courts. They may have greater sensitivity to the context within which a case is brought (but this might work against the applicant). They may be able to provide remedies such as injunctions. They may be able to provide greater sums of compensation than the miserly European Court of Human Rights usually hands out. Domestic victories are more difficult to disseminate internationally. MDAC is in the process of establishing an accessible online database of mental disability litigation complete with summaries of the cases, and links to relevant documents such as the full judgments and the pleadings where available. Please contribute to this knowledge exchange initiative so that we may all benefit. 

We ought also to be aware of the possibility provided by the Optional Protocol to the CRPD to bring individual cases to the ComRPD from jurisdictions where that State has ratified the Optional Protocol and the CRPD itself. There is a need to bring cases, so that we start to get some ‘authoritative’ decisions from the expert global body. But there is a risk in relying on this quasi-judicial body which has publicly demonstrated a less than consistent approach to dealing with Article 12 and other issues. On the other hand, bringing cases could force the ComRPD to regroup and focus on substance rather than hold lengthy debates about internal governance and procedures. The ComRPD has pledged to come out with a General Comment on Article 12, a venture which could be a disaster if the ComRPD overestimates States’ dedication to Article 12 reforms, or if it understates the need for reform. My unsolicited view is that it should wait for a few years so that it can draw on promising practices. 
Finally, this paper has, I hope, suggested some contours of the Article 12 territory. It has also suggested that litigation can make great headway in nudging States towards Article 12 utopia (whatever that means), but that litigation as a law reform strategy may have its limits, especially in encouraging the establishment of new supported decision-making legislative and practical systems. That litigation may not be the best tool does not mean that litigators need not engage. On the contrary. Litigators need to be out there assisting advocacy NGOs, engaging with disabled people’s organisations, convincing mainstream human rights NGOs to take up CRPD issues, helping to draft policy papers for NGOs and think-tanks, using their positions of authority to meet influential people, talking up their bar associations, informally educating their judge friends about the CRPD, teaching at law schools, writing papers in academic journals and challenging sanist and discriminatory attitudes towards persons labelled as incapable and incompetent.  
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