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Overview

1. Geri Palast--Lawyer by training; Organizer and Political Activist and advocate by profession.
2. Litigation, Legislative Action, Implementation and Enforcement are all organizing tools and provide leverage for obtaining government action and enforcement.  Winning litigation is one step in a process in movement.
3. Overcoming economic and social inequality

a. Perennial Battles:  Ongoing efforts require movements and strategies overtime.
b. Litigation is a snapshot:  Victories have to be sustained, renewed and built upon.
4. Litigation and court orders are most beneficial when:
a. Standards of duty and remedies are SPECIFIC;
b. Courts retain jurisdiction and monitor results;
c. Courts are willing to engage with executive and legislative branches rather than defer.
5. Courts are political bodies

a. Decisions and enforcement vary overtime.
b. CFE:  Intermediate court decisions stronger than final decision;   each decision provides important evidence, language, and points of leverage for enforcement.
U.S. Constitutional Right to Education found in State not Federal Constitutions 
6. Right to Education: The right to free public education is found in state not federal constitutions.
a. Brown v. Board of Education used the federal constitution to address school segregation based on race.  The Supreme Court has found no federal right to education.

b. Because state constitutions do provide for free public education, state equity and adequacy litigation was designed to address fair funding of public education to support and give substance to these rights.  Equity cases have backfired to the extent that they result in a leveling of funding.  Alternatively, adequacy cases identify the standard and the resources that constitute a constitutional minimum for every public school child, as well as the cost.   Thus, adequacy suits have been more successful in achieving success in court and implementation because they are not designed “rob Peter to pay Paul”. However, it is critical that these cases are not simply reduced to “money gains”, because money is necessary but not sufficient.
7. Effective Remedies:

a. Define the rights and the standards of duty;
b. Define essential resources and  services necessary to achieve these standards;
c. Establish a system of  accountability;
d. Establish a system for distribution of state school funding that is weighted to reflect need, i.e. poverty, special needs, second language skills, geographic cost factors, etc.;
e. Periodic cost studies;
f. Set funding/appropriations based on actual costs;
g. Build in procedures for funding reductions and restitution in the face of bad fiscal times; Bad economies lead to halting progress and bad decisions; Weak link between money and performance make political battles difficult when resources are scarce;
h. Focus specific resources to achieve specific goals;
i. Establish “input” standards as well as output standards, i.e. Opportunity to Learn Standards—Quality Teacher; Early Childhood Education; College Curriculum; Adequate Resources. 

8. Campaign for Fiscal Equity (CFE):   Adequacy case based in New York City with statewide implications:
a. 13 years of litigation:  Provided context for organizing at grassroots and elite levels; Policy Development with experts, stakeholders and policymakers; Communications/Public Education/Public Engagement; Legislative Action; Public Campaign and Events.
b. Court Action:  Established right to Sound Basic Education (SBE) 

i. Set a Strong Constitutional  Standard:  Meaningful High School Education that prepares students for active civic participation and competitive employment;
ii. Defined Specific Inputs:
1. Sufficient numbers of qualified teachers, principals and other personnel;

2. Appropriate class sizes;

3. Adequate and accessible school buildings with sufficient space to ensure appropriate class size and implementation of a sound curriculum;

4. Sufficient and up-to-date books, supplies, libraries, educational technology and laboratories;

5. Suitable curricula, including an expanded platform of programs to help at risk students by giving them “more time on task”;

6. Adequate resources for students with extraordinary needs; and 

7. A safe orderly environment.
iii. Provided a Strong Evidentiary Record; Documentation of Underesourcing;
iv. Required Specific Action by the State:
1. Determine the actual cost of providing a “sound basic education”;
2. Ensure that every school has the resources necessary for providing the opportunity for a sound basic education;
3. Ensure a system of accountability to measure whether the reforms actually provide a sound basic education.
v. Strong Court Action and Intermediate Stages;  Weak ultimate decision due to personnel change on the court:
1. Funding --Final Decision:  $9.2 billion in capital aid;  $1.93 billion in operating aid over four years;  

a. Trial Court--$9.2 billion for capital; $5.6 billion for operating over 4 years; Intermediate Court- -$9.2 billion for capital; between $4.7-5.6 million for operating over 4 years; 

2. Accountability—required initially; rejected ultimately;
3. Costing Out—initially required; no final ongoing requirement;
4. Highest Court (New York Court of Appeals) provided a final order rather than keeping jurisdiction as did the lower courts:   Deferred to the legislature on separation of powers grounds and did not keeping jurisdiction to monitor results.
c. CFE Campaign:  Organizing, Public Education, Public  Engagement and Communication

i. People:

1. Plaintiffs:  New York City (NYC) Parents; Community School Boards (New York City Schools were not considered to have standing since the City is a “creature” of the State);
2. Core Organizing—NYC parent and community organizations;
3. Broad-based Statewide Coalition—Outreach to all elite and grassroots organizational education stakeholders around the state (Included School Administrators, Superintendents, School Boards, Business, Labor, Statewide Community Based Organizations, i.e. Citizen Action, ACORN, NAACP, Hispanic Federation.  Ultimately a grassroots coalition was formed called Alliance for Quality Education that included 230 organizations).
ii. Policy Development:
1. Statewide taskforces established to develop policy positions and legislative proposals on the amount of funding, the distribution formula, a capital projects, and a system of accountability;
2. Developed Policy Platform, proposed legislation—Schools for New York’s Future Act (organizing tool)-- and enacted legislation --Education Budget and Reform Act (Contract for Excellence).
iii. Communications:
1. Rallies and Events—using the litigation first, then the legislation as vehicles for bringing thousands of people to the Capital and City Hall and to school-based events to dramatize to findings in the case and to rally support:
a. March from New York City to Albany (State Capital); Bus caravans to Albany; Rallies in every school district;
b. Organizing the media—Meeting with Editorial Boards; Getting Media Support and coverage; Opinion pieces;
c. Political Action:  Making resolution of CFE the top priority of the new Governor and an election issue for candidates and incumbents across the state.

d. CFE “Settlement” through Implementing Legislation and Regulation:  Education Budget and Reform Act of 2007:
i. Despite weak final court decision and low constitutional number, the organizing and work done around the CFE case led to the enactment of initial legislation that reflected the strongest components of the court decisions along the way.

1. Funding: $9.2 billion ($7 billion from State; $2.2 billion from NYC), $5.5 billion distributed through a foundation formula based on need; over 4 years; backloaded so that more money comes in later (This has lead to implementation problems since circumstances can change.  In this case, the economy went under.);
a. Agreement Plan for State Foundation Aid (needs-based)  Funding :
i. 2007-08 $1.1billion statewide, $468 million for NYC (implemented);
ii. 2008-09 $1.245 billion statewide, $528 million for NYC  (Reduced allocation statewide; NYC got more);
iii. 2009-10 $1.5 billion statewide,$ 645 million for NYC (Foundation aid frozen at prior year levels ; 0 increase; Implementation stretched out to 7 years);
iv. 2010-11 $1.6 billion statewide,  $704 million for NYC (Proposed foundation aid  cut 5% below the freeze level; Implementation stretch out to 10 years—budget delayed; no enactment to date).
2. Foundation Formula based on Need:
a. Weights for poverty, second language learning, special education, geographic cost factors;
b.  Offset by a hold harmless provision for wealthy and separate additional funding to wealthy districts—thus maintaining adequacy but not equity.
3. Accountability- Contract for Excellence:
a. Funds have to serve “predominately” the neediest students:  Adopted 75/50 Rule (75% of the foundation funding must go to the bottom 50% of schools and students);
b. Funds must be invested  in 6 Strategies:
i. Full Day Pre –Kindergarten;
ii. Teacher/ Principal Quality (Professional Development);
iii. Model ELL programs (second language);
iv. Middle and High School Reform;
v. More Time  on Task  (Extended Learning Time);
vi. Class Size Reduction.
c.  Supplement not Supplant:  Localities must not substitute new money for existing expenses:
i. Funds must be spent on new and expanded programs in the 6 areas.
d. Data and Measurement:  Collect data on how money is spent; measurements on how spending affects performance.
e.  Strong Public Participation:
i. Transparent Public Information on investments;
ii. Public Hearings;
iii. Input on School District Contract Proposals and Approvals;
iv. Complaint Process;
v. State Oversight and Reporting.
e. Implementation of the Settlement Legislation/Impact on the Ground:
i. Implementation:
1. In the first year, Governor Elliott Spitzer and the legislature took great political credit for the resolution of the CFE litigation.  He took ownership of the victory, had press conferences and worked closely with the advocates to get the money out in the first year to get the ball rolling.  By the second year, Governor Spitzer started pulling back due to the economy and then resigned in an unrelated scandal. Governor Paterson, a long time supporter of CFE, deferred to a legislative package that preserved funding for NYC, modestly cut finding for the rest of state, and allowed limitations on the Contract outside NYC.  By the end of the second year, Paterson sought mid-year cuts, but failed due to mass organizing.  In year 3, with the economy in sharp decline, CFE was frozen at the prior year’s level and that level was only maintained due to federal stimulus funding.  The CFE payout was extended from 4 to 7 years.  The coalition focused on raising personal income taxes on wealthier individuals.  For the upcoming year, Year 4, the Governor has proposed cutting below the freeze.  The legislature has not resisted the cutbacks, and there is a stalemate that will result in letting the cutbacks manifest.  Further, the legislature is unwilling to use its oversight authority to spur accountability enforcement and school district compliance.

2.  The State Education Department (SED), the enforcement agency, was slow to regulate.  However, SED was helpful in the first year in developing the 75/50 rule, described above, to ensure equity.  SED is understaffed and has been unwilling to prioritize and expend resources on enforcement.  Any enforcement is the result of public demands and action. 
3. NYC and school districts around the state have been reluctant participants in the Contract, public participation and proper implementation.  School districts want additional funding without restraints or accountability.  In the face of weak enforcement by the SED, compliance is the result of public demands and action.  Need a private right of action to enforce the law.
4. Social Movement –Necessary for Enforcement. 
Maintaining a strong presence at every level of policy, legislation, political action and communications has been necessary throughout to get implementation as noted in the sections above. School officials and districts will fight for funding, but little else.  Business community is the same.  The coalition narrows on issues of equity and accountability.  Proposals to limit or eliminate the legislation are constant, thus the policy, organizing and communications functions of the coalition are essential to keep the law intact and to continue the flow of dollars.  Key functions of the social movement are:
a. Policy Development, Analysis, Monitoring and Advocacy;
b. Public Education/Communications;
c. Broad-based Coalition;
d. Grassroots Organizing;
e. Political Organizing;
f. Litigation.
f. Victories:
i. Poor Districts get more funding;
ii. Distribution formula is more fair;
iii. Legislation established a structure for action and accountability;
iv. Social Movement was built and is evolving.
g. Increasing Role of Federal Government/Economic Stimulus:
i. Historically education in the US is locally driven—State and Local Governments provide over 90% of funding and the federal government provides under 10%--mostly to address issues of poverty;
ii. In the current economy, federal stimulus funding is being used to both fill budget holes and to incentivize a policy agenda;
iii. Despite statutory language designed to protect awards under adequacy and equity court orders and legislation pursuant to such orders, the federal government has refused to enforce this provision.   The current federal political agenda has moved away from prioritizing school finance equity and “input equity” to advancing charter schools/privatization/”choice”, data, assessments,  merit pay for teachers, teacher distribution, and school closures.

h. Increasing Role of Private Foundations- Non Democratic Institutions:
i. Gates; Broad--Advancing a policy agenda through grantmaking to public institutions;
ii. Moving the government toward a model of incentive grants rather than formulas that reach everyone.
i.   Where do we go from here?

i. Litigation:
1. Important for galvanizing action;

2. Conceptualizing a “rights” framework and remedy;
3. Increasingly difficult to enforce monetary decisions;
a. Move to content standards for resources to achieve a Sound Basic Education (SBE) or the Opportunity to Learn (OTL).
ii. Policy/Legislation:
1. Achieve permanent mechanisms for enforcement:
a. Periodic costing out by the state;
b. Equity indexes and reporting;
c. Specifically allocated funding for enforcement of the court order;
d. Content standards—Describe what every child should have, “Paint the Picture”, and then develop standards that can be measured;
e. Ensure transparent collection of data and reporting; 

f. Continue efforts to link increased investments to performance;
g. Broaden assessments on student and teachers beyond in state tests;
h. Build a national grassroots movement that links state efforts and shares “what works”.
Conclusion
We will continue to need litigation, legislation and political action and organizing to ensure that all public school students get the necessary   resources to succeed and continue to give meaning to their constitutional right to a sound basic education.
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