ESCR-Net Governance Discussion Memo 2:

Adopting Common Positions

I. Overview

One of ESCR-Net’s main aims is to facilitate a collective voice in the field of human rights. Yet, due to its decentralized structure, it rarely has the authority to act as a single, integrated body on pressing developments affecting its membership. The Secretariat at this time does not have, for example, a mandate to speak on behalf of its Members, or adopt common positions on specific topics, especially those that might be considered political in nature. As the Network matures, many Members have suggested that ESCR-Net formalize the process for adopting common positions and actions, in particular for the purposes of acting in solidarity as a Network with Members needing urgent assistance.
  So far, in exceptional circumstances, the Secretariat has proceeded in adopting positions through 3 basic models:

A. Sustained Actions: To decide whether or not to take a common position leading to ESCR-Net representing its Membership in a sustained fashion over time on a particular substantive issue, the Secretariat organized a voting process. This process was only used once during the decision to join the NGO Coalition for the Optional Protocol to the ICESCR. It required that two-thirds of the Membership approve the proposal.

B. One-time Actions (including Urgent Solidarity Actions): For one-time actions, the Secretariat has asked permission from Members to endorse a certain position as a collective body, giving a deadline for objections to be raised. If no objections were raised, the Secretariat signed on behalf of the Network. This model has been used in times of emergency to act in solidarity with Members or other participants facing a serious human rights violation, as was the case of the 2007 urgent action letter in solidarity with MOSOP and the letter to YahooGroups expressing our concern of censorship by Chinese authorities. It has also been used to participate in the nomination process of the UN Rapporteur on the Right to Housing. Should an objection be raised, in some occasions, we move to our last fall-back position, C. below.

C. Individual Actions: Finally, should objections be raised amongst Members, or in cases in which presenting a common voice on behalf of the Network might raise controversy or does not seem appropriate for other reasons, the ESCR-Net Secretariat then reached out to Members, asking them to endorse the request in their organizational or individual capacities. The Secretariat then collected these endorsements, and presented the action only on behalf of those endorsing. 

This process has been more or less ad hoc up to this point, and we do not have a fixed set of criteria to refer to when asked to stand with Members as a unified body. We would like to take advantage of the GA to both (1) formalize and strengthen the existing models for adopting a common position as well as (2) clarify the criteria for adopting Network common positions or actions. 
 

II. For Discussion: Proposed Criteria and Ways to Strengthen Existing Model
In preparation for the International Strategy Meeting, two rounds of consultation were undertaken to solicit input by ESCR-Net members into key governance issues.  One of the key issues is the process for taking common positions as a Network, and as explained above, ways of strengthening the existing model.  In both rounds of consultation, there was overwhelming support for adopting and strengthening the existing model.  In addition, a number of possible criteria were put forward which are summarized as discussion points below together with some questions to catalyze discussion amongst members in the governance session.
A. Sustained Actions
Many members suggested that Sustained Actions be undertaken on:
· “Clear-Cut” Substantive and Transversal Issues – This category includes issues that have an impact upon or are relevant to a majority of members, have some “ESCR system-wide” dimension, and not just affecting certain areas of work, or working groups and fit within ESCR-Net’s mission and principles. Examples of such substantive, transversal issues include advocacy for the adoption of the Optional Protocol.
· What criteria would you identify for issues to be considered as “clear-cut,” transversal issues? On what type of substantive, transversal ESCR issue, if any, would you, or would you NOT, support the Network adopting a common position?
· For example, must affect a majority of members

· Has an ESCR system-wide dimension

· Fits within ESCR-Net’s mission and principles

· Other criteria to consider?
· Do you agree that this type of issue warrants the use of Sustained Actions?
· Human Rights Protection System – Sustained action by the Network was proposed on issues that relate to the strengthening of the international, regional human rights systems or other avenues of protection (e.g. promotion of new standards, presentation of information to treaty bodies or special procedures, etc.).  There was more consensus that the Network should be able to adopt a common position as a sustained action on issues related to strengthening the international human rights system.  
· On what type of actions related to protection mechanisms of ESCR would you support the Network adopting a common position?

· For example, the Network could endorse and undertake advocacy in support of recommendations or concluding observations coming from the Committee on ESCR or from a Special Rapporteur’s report.
· Or in support of new thematic mandate being established under the Special Procedures?

· Or in support of specific cases to be taken to the OP (once it is functioning)?

· On what type of actions related to protection mechanisms of ESCR, if any, would you NOT support the Network adopting a common position?  Are there any strategic considerations which you can imagine so that the Network would not endorse a procedural issue?
· Do you agree that this type of issue warrants the use of Sustained Actions?
· Are there any other criteria or conditions under which the Network should exercise this function and adopt a common position as a Sustained Action?
B. One-time Actions (including Urgent Actions)

Many members supported the use of this model and proposed that it be strengthened and its use expanded.  In particular, the mechanism for decision-making on a non-objection basis is perceived as an effective and responsive model for advocacy by the Network. ESCR-Net has used this model to adopt Urgent Actions in solidarity with groups.
 

It was proposed that the General Assembly use the meeting in Nairobi as a venue to discuss the terms and safeguards for the use of this decision-making mechanism, such as:
· Minimum period of time for circulation of a proposal;

· Whether we will require a certain number of objections to prevent ESCR-Net from acting (or if one objection is sufficient);

· Whether the Board, the Secretariat, or some kind of sub-committee should screen requests and sign-off on them.

In general, members recommended that One-time Actions be used in the following three cases:
· Urgent Actions in solidarity with members or participants
· What criteria would you recommend to use when assessing the uptake of an Urgent Action request? The following criteria have been suggested for urgent actions:
· Focus on one-time issues which relate to ESCR and gender issues

· Unusually severe in their scope

· Needs speedy or urgent reaction
· Affects marginalized or vulnerable groups

· Would leave a positive legacy
· Massive or flagrant violations of ESC rights
· What criteria would you recommend be used in assessing “massive or flagrant” ESC rights violations?

· Are there other cases or conditions which should be considered or included?

· Nominations of Individuals to Special Procedures mandates—This issue arose within the Network in relation to nominating individuals for Special Rapporteurship. In general, there is strong support amongst members from the governance consultations in using all mechanisms available for strengthening the international system, including ESCR-related Special Procedures.  One proposal is for the Network to use this capacity to adopt a common position to endorse one or more individuals for an ESCR-related position (e.g. Special Rapporteur).  Even though only one person will be selected, the Network can endorse a pool of qualified candidates which helps to strengthen the selection process and ultimately the outcome.

· Would you support the use of One-time Actions for adopting a common position and endorsing one or more individuals for appointment in the international human rights system?

· What criteria, if any, would you recommend be developed for the endorsement process (e.g. an individual nominated and endorsed by one (or more) members of the Network)?

C. Individual Actions

This model is used often as a default mechanism when consensus cannot be reached through one of the other two models.  However, it has also been suggested that this model could be enhanced and used more often. Specifically, it is recommended that it could be developed as a “mobilization, information or solicitation actions” model whereby member organizations could use it as a channel to raise awareness or support for specific actions or campaigns that they are taking the lead on.  In this way, it also functions as a member service.
What, if any, other types of cases should be used under this model of collective action?  
D. Independent Capacity of the Secretariat
The three models above represent ways the Secretariat is currently adopting common positions. Several members suggested that in certain, limited situations, the Secretariat should have the capacity to act on its own, on behalf of the Network in the clear, collective interests of pursuing its mandate. We would like to clarify then in what circumstances the Secretariat would be able to act in such a fashion. Several scenarios under which the Secretariat is proposed to have independent capacity to sign off include:

· Thematic or Major Global Issue Campaigns – Once the Network has approved an issue campaign as a sustained action (which requires 2/3 majority of members to approve), then the Secretariat would have the authority to sign on behalf of the Network on a range of activities in support of the campaign (without going back for approval each time).

· ESCR Defenders at Risk – A number of members proposed that in situations where ESCR Defenders are at risk or in grave danger, that the Secretariat should have the capacity to respond quickly on behalf of the Network. Some system of member notification should be devised to support this function.

· Denouncing Grave Violations of ESC Rights – Some members recommended that the capacity of the Secretariat to respond to and denounce grave violations of ESC rights be strengthened (over and above the current decision-making process for One-time Actions – see below).  The parameters and criteria for defining this set of violations should be discussed further.

Do you agree the Secretariat should have this type of independent capacity in certain situations? If so, are these the type of scenarios you would approve? Under what criteria would you grant this independent capacity?

III. For Action: Adopt Existing 3-Tier Model

Proposal: The ESCR-Net General Assembly affirms the 3-tier model for adopting common positions, which has developed over time and is currently in use.  The model includes avenues for the Network to take a collective decision on sustained actions, one-time actions, and individual actions. There will be space to consider other proposals that evolve from the governance discussion session related to adopting common positions, especially related to the Secretariat’s independent capacity.
� So far, the Network has undertaken a number of ad hoc urgent action requests, such as those supporting Confederación de Nacionalidades Indígenas del Ecuador (CONAIE), an indigenous organization in Ecuador, Centro de Asesoría Laboral (CEDAL), a labor rights center in Peru, Movimento Sem Terra (MST), a social movement in Brazil, as well as a number of urgent actions in solidarity with the Movement for the Survival of the Ogoni People (MOSOP), an indigenous organization in Nigeria.





� The great majority of those consulted in the first round of governance consultations strongly supported the formalization of criteria to allow the Network to adopt common positions actions on developing issues.


� In our first governance consultation, one member recommended that ESCR-Net should focus on more procedural issues (for example, actions on access to justice for ESCR victims such as the campaign for the OP-ICESCR, or issues to do with strengthening regional and universal ESCR mechanisms) when deciding on criteria for adopting sustained common actions which will require general consensus before embarking. This is due to the fact that consensus on substantive issues is often difficult due to diversity of opinion and nuance in organizational positions. For urgent solidarity actions, the proposed models B and C were generally seen as useful.
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