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Introduction 

In year 2001, India is still grappling with unmet basic housing needs of hundreds of thousands of its citizens. While we represent the world's largest democracy and have a truly remarkable Constitution, millions of people are still living in sub-human conditions on pavements, in squatter settlements, basties, jhuggies or unauthorized slums and are in constant threat of being evicted.

This article aims to understand how the Indian Supreme Court interprets the Constitution on enforceability of social rights, especially the right to adequate housing in the context of these pressing housing needs and frequent forceful evictions of slum dwellers. In the landmark case of Olga Tellis v Bombay Municipal Corporation,1 the Indian Supreme Court elaborated on the right to adequate housing, shelter and livelihood being part of the all-encompassing Right to Life under Article 21 of the Indian Constitution. In some of the judgments following Olga Tellis, the Supreme Court has developed on this precedent using some of the international obligations concerning housing rights, albeit not in any comprehensive manner. In more recent cases, it has totally failed to give due recognition to this right and has almost backtracked on its earlier formulations. 

The recent decision of the Constitutional Court of South Africa in the case of Government of the Republic of South Africa and Others v Grootbroom and Others2(Grootbroom) in October 2000 has revived interest in the Indian Courts' understanding of enforceability of housing rights. The Constitutional Court of South Africa relied on the Indian jurisprudence on enforceability of social rights while deciding both Soobramoney v Minister of Health, KwaZulu-Natal3, as well as the recent Grootbroom case. This article traces the development of housing rights jurisprudence in the last two decades starting with the Olga Tellis judgment in the 1980's and culminating in the Grootbroom judgment of South Africa in 2000. Where in 1996, South Africa saw the need to borrow from Indian jurisprudence on justiciability of social and economic rights, perhaps we in India, now need to look to the South African Court's decisions, especially after the Grootbroom judgment, to further develop our commitment the issue of housing rights. 

Through a detailed comparative analysis of Indian and South African constitutional texts and case-law on the right to housing, I will argue that this social right is indeed enforceable and may be interpreted to constitute a distinct right. While doing this, this article brings out the difference between the Indian constitutional interpretation of right to housing as part of the Right to Life under Article 21; and the Right to Access to Housing under Article 26 of the 1996 South African Constitution. This article will also examine the relevance of international commitments of `minimum core obligations' laid down in the International Covenant on Economic Social and Cultural Rights (ICESCR) and whether they have, or have not, affected the constitutional interpretations of this right both in India and South Africa. 

Olga Tellis 

Under the Indian Constitution, the Fundamental Rights are contained in Part III and these consist of the civil and political rights. Part IV of the Constitution houses socio-economic and cultural rights called the Directive Principles of State Policy. The latter are considered to be unenforceable rights that provide guiding principles for the working of the Constitution4 and include rights such as the right to education5, the right to work 6, equal pay for equal work7 and so on. 

During the 1970's and 80's, the Supreme Court of India engaged in a phase of strong judicial activism whereby several socio-economic rights in Part IV of the Constitution, that were previously thought to be unenforceable, were given legal force by bringing them within the sphere of the Fundamental Rights. Hence, while the Indian State was previously only under the negative duty not to interfere with the life or liberty of an individual without the sanction of law, activist judges of the Supreme Court now imposed a positive obligation to take steps for ensuring to the individual a better enjoyment of life and dignity. 

One of the first and most important housing rights cases to go up to the Supreme Court in India was Olga Tellis in 1985. This case, for the first time, held that the Right to livelihood and shelter as being an important component of the Right to Life. This public interest litigation was filed on behalf of the pavement dwellers of Bombay city in the Bombay High Court. 

The Petitioners argued that they could not be evicted from their squalid shelters without being offered alternative accommodation. They told the court that they chose a pavement or slum to live in only because it was nearest to their place of work, and that evicting them from the pavements would result in depriving them of their livelihood. The Petitioners (living in around more than 10,000 hutments) were to be evicted under Sections 312 to 314 of the Bombay Municipal Corporation Act, (BMC Act) which empowered the Municipal Commissioner to cause to be removed encroachments on footpaths or pavements over which the public have a right of passage or access. 

The judgment given by the Supreme Court in this case, for the first time, expanded the Right to Life guaranteed under Article 218 of the Indian Constitution to be wide enough to include within its scope, the right to livelihood which was translated in this context to mean the right to be allowed to remain on the pavements. A major expansion of Article 21 had been made by the Supreme Court in earlier cases9, but those expansions accorded rights mostly from the realm of civil and political rights such as the right to privacy, the right to speedy justice, and legal aid and never before was Article 21 interpreted to include social and economic rights such as the right to adequate shelter and livelihood. This kind of an interpretation of the Right to Life truly makes it a remarkable judgment, because one implication of it would mean that these socio-economic rights are therefore enforceable and justiciable. 

One of the issues argued by the Petitioners was that a notice should be mandatory before eviction. Justice Chandrachud, responding to this argument observed: 

"It is a notorious fact of contemporary life in metropolitan cities that no person in his senses would opt to live on a pavement or in a slum, if any other choices were given to him. Anyone who cares to have even a fleeting glance at the pavement or slum dwellings will see that they are the very hell on earth. But though this is so, the contention of the Corporation that no notice need be given because, there can be no effective answer to it, betrays a misunderstanding of the rule of hearing, which is an important element of the principles of natural justice… The eviction of the pavement or the slum-dweller not only means his removal from the house but the destruction of the house itself. And the destruction of a dwelling house is the end of all that one holds dear in life."10 

Article 21 provides that a person can be deprived of life by a procedure established by law, which meant, a fair, just and reasonable procedure. Justice Chandrachud observed that after anxious consideration, the Court came to the conclusion that Section 314 of the BMC Act for removal of encroachments on footpaths could not be regarded as unreasonable, unfair or unjust. However, while holding that Section 314 was constitutional, the Supreme Court order also laid down that the eviction of the slum and pavement dwellers could be done only after arranging alternative accommodation for them and not before that. In greater detail, the judgment held that those persons who were given identity cards and whose dwellings were censused must be given alternative sites for their resettlements, while for the others, alternative pitches will be offered at a convenient place where the Government considers reasonable. It also directed the slums would not be evicted for one month until the monsoons had passed. 

So in one sense, although the Court upheld the BMC Act, by imposing this strong condition of providing alternate accommodation before eviction, the Supreme Court was in fact upholding the right of the pavement dwellers to shelter. A most interesting fact is that more than fifteen years after the Supreme Court judgment in 1985 was passed, due to the strong activism and pressure from the NGO's and the pavement dwellers themselves, most of them have still not been evicted by the BMC! 

However, after this remarkable judgment, later decisions of the Supreme Court and some High Courts of the country have not been very consistent. Many judgments have on one hand vigorously upheld this ruling and at the same time there have been some rulings which have completely disregarded the basic right to housing and shelter so interpreted to be part of the Right to Life. Although I will discuss these judgments later on in the article, I would argue that Indian law on the matter has stagnated if not regressed, and this points out therefore the need to examine the recent Grootbroom case decided by the South African Constitutional Court, where Justice Yacoob has given new life to the enforceability of social rights such as housing. 

The Grootbroom Judgment 

One of the most significant developments in the area of housing rights in the last decade, has been the recognition accorded to this right in the new Constitution of South Africa. Section 26 of the South African Constitution reads: 

1) Everyone has the right to have access to adequate housing. 

2) The State must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of this right. 

3) No one may be evicted from their home, or have their home demolished, without an order of the court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions." 

On October 4, 2000 the Constitutional Court of South Africa delivered a decision in respect of the housing rights of persons who were forced to live in deplorable conditions while waiting for their turn to be allocated low-cost housing. In the Grootbroom case11, 510 children and 390 adults were rendered homeless as a result of their eviction from their informal homes situated on private land earmarked for formal low-cost housing. They applied to the Cape of Good Hope High Court for an order requiring the government to provide them with adequate basic shelter or housing until they obtained permanent accommodation and were granted certain relief12. The Appellants were ordered to provide the Respondents who were children and their parents with shelter. The judgment provisionally concluded that "tents, portable latrines and a regular supply of water would constitute the bare minimum." The Appellants who represented all spheres of life challenged the correctness of that order in the Constitutional Court of South Africa. 

This judgment given by Justice Yacoob was one of the first housing rights judgments of the Constitutional Court and it greatly elaborated upon whether the right to access to housing which is guaranteed in the Bill of Rights under Section 26 of the new South African Constitution is justiciable or not. In articulating this issue, Justice Yacoob had said that it is not whether these rights are justiciable or not, but how they can be enforced13. He held that in considering these rights, it may be difficult to say if they cast a positive obligation on the State and if so, how much. But at the very least, Section 26 places a negative obligation upon the state and all other entities and persons to desist from preventing or impairing the right of access to adequate housing. Such an interpretation of imposing a negative obligation not to deprive a person of his/her right was also made in the Olga Tellis judgment by Justice Chandrachud14. 

Sub-section 2 of 26 which speaks of the positive obligation imposed on the State was well analysed in the judgment. It requires the state to devise a comprehensive and workable plan to meet its obligations in terms of the sub-section. It also makes clear that the obligation imposed upon the state is not an absolute or an unqualified one. And its extent is defined by three key elements: 

a) the obligation to "take reasonable legislative and other measures"; 

b) "to achieve the progressive realisation of the right and 

c) "within available resources". 

Section 26 does not expect more of the state than is achievable within its available resources. 

This aspect is crucial for understanding how the Court interpreted the enforceability of the right to housing in this case. It is important to understand that the Grootbroom decision relied heavily upon the first social rights case of Soobramoney v Minister of Health. This was a case where the issue was whether emergency medical aid should be provided or not to the appellant. In Soobramoney the Constitutional Court significantly considered Indian jurisprudence of enforcement of socio-economic rights. Justice Madala also pointed out that the Indian Constitution was considerably different from the South African one, since the South African Constitution has provided for the guarantee of social rights within the Bill of Rights, unlike the Indian Constitution. Yet it is relevant to note this comment because it signifies the need of the jurisdictions of India and South Africa to look towards each other for interpretation. The texts of their constitutions are significantly different, but it is precisely this factor that may help in understanding and to some extent, in translating interpretations of rights from one Constitution to another. I believe this would be especially relevant in the area of social rights keeping in mind the similar socio-economic status of the two jurisdictions, for as Justice Yacoob mentioned, both countries share material conditions that cannot be said to be too dissimilar. Resources cannot be said to be unlimited in either, and both Constitutions in effect encapsulate the right to life and to human dignity as precepts of important human and practical significance15. 

The Court considered in detail all the international obligations and the constitutional provisions and came to the conclusion that the housing programme that was adopted in the Cape Metro at the time that this application was brought, fell short of the obligations imposed upon the State by Section 26(2) for it failed to provide for any form of relief to those desperately in need of access to housing. The order given was a declaratory order, which required the state to act to meet the obligation of Section 26(2) of the Constitution which includes the obligation to devise, fund, implement and supervise measures to provide relief to those in desperate need16. 

It very significantly concluded that Section 28 of the Constitution did not give children being cared for by their parents the right to claim shelter on demand and that the programme must include reasonable measures such as, but not limited to, those contemplated in the Accelerated Managed Settlement Programme, to provide relief for people who have no access to land, no roof over their heads, and who are living in intolerable conditions or crisis situations. 

Later Developments 

A. Judgments, which followed the Olga Tellis example: 
There followed an entire spate of cases reaching the Supreme Court in the nineties, which vigorously followed the Olga Tellis example. 

Shantistar Builders v Narayan K Totame,17 and Chameli Singh v State of UP18 were both cases concerning allotment of land or flats for weaker sections of the society such as Dalits or Scheduled Castes and Scheduled Tribes. In Shantistar Builders, the issue was regarding allotment of nearly 1500 flats for members of weaker sections. The Government of Maharashtra exempted under Sections 20 and 21 of the Urban Land Ceiling and Regulation Act, 1976, (ULCRA) certain excess land from the provisions of the Act for the purpose of constructing dwelling houses under a Scheme for the weaker sections of the society on conditions specified in the order. The Respondents, who belonged to the weaker sections of the society filed a writ petition contending that the builder had violated the conditions imposed; that the need of the weaker sections was not being attended to and a racket had been formed by real estate speculators to eliminate the weaker sections and persons genuinely in need of housing accommodation. The High Court dismissed the petition, but the Supreme Court upheld the validity of exemption and gave directions to effectively implement the Scheme. The Supreme Court while considering all the issues, reiterated that: 

"The right to life…would take within its sweep the right to food, the right to clothing, the right to decent environment and a reasonable accommodation to live in. For the animal, it is the bare protection of the body; for a human being it has to be a suitable accommodation, which would allow him to grow in every aspect _ physical, mental and intellectual. The Constitution aims at ensuring fuller development of every child. That would be possible only if the child is in a proper home. It is not necessary that that every citizen must be ensured of living in a well-built comfortable house but a reasonable home particularly, can even be mud-built thatched house or a mud-built fire-proof accommodation."19 

To ensure effective implementation of the Scheme, the Supreme Court called upon the builders not to make any allotment of flats until all the claims of the applicants were scrutinized (as to whether they fall within the definition of `weaker sections' based on a means test) and allotment for such number of persons as are found entitled is provided. 

Chameli Singh v State of UP20, was another important judgment where the land acquisition by the State was upheld as it was for a public purpose under a special Scheme evolved to provide housing accommodation exclusively for the Scheduled Castes and Dalits. Following Olga Tellis and Shantistar and other judgments on the right to life and shelter as part of the Right to Life, Justice Ramaswamy held that such acquisition was in accordance with procedure and compulsory for the public purpose of the State under the obligations of the Fundamental Rights and the Directive Principles. He also considered the obligations under the UDHR and ICESCR and upheld extensively the right to shelter, especially for the weaker sections. 

Interestingly, Justice Ramaswamy, combining the obligations of the State under the Right to Life, the Right to Residence and Settlement under Article 19(1)(e) and the international obligations, gave a very progressive interpretation to the Directive Principles and held that: 

"The Right to shelter when used as an essential requisite to the right to live should be deemed to have been guaranteed as a fundamental right. As is enjoined in the Directive Principles, the State should be deemed to be under an obligation to secure for its citizens, of course subject to its economic budgeting"21. 

He therefore succeeded in formulating a distinct right to housing and founded it in the aim of the Indian Constitution in securing economic and social justice as stated in the Preamble and held: 

"Want of decent residence, therefore, frustrates the very object of the constitutional animation of the right to equality, economic justice, fundamental right to residence, dignity of person and the right to live itself. To bring the Dalits and Tribes into the mainstream of national life, providing these facilities and opportunities to them is the duty of the State as fundamental to their basic human and constitutional rights"22. 

Another significant advance in the commitment to housing right was made in Ahmedabad Municipal Corporation v Nawab Khan Gulab Khan23 decided in 1997, which was again with relation to pavement dwellers, and therefore the striking similarity of circumstances to Olga Tellis. The order was also not different from the Olga Tellis judgment wherein the Court allowed the removal of the pavement dwellers by the State but on the condition that alternate accommodation may be made available to them under a Scheme of the State Corporation which served to provide housing for weaker sections. Following Chameli Singh's judgment, it reiterated the status of the right to housing as a distinct constitutional obligation of the State both under the Right to Life and under Article 19(1)(e) which guarantees the right of every citizen to reside and settle in any part of the country. Both these judgments upheld the right to housing particularly of weaker sections such as Dalits and Scheduled Castes. Therefore, it is very clear that the Court views the animation of the State's obligation to provide adequate housing in terms of formulating housing Schemes and Policy for the weaker sections of the society and these are under judicial review. 

B. Judgments, which regressed on the Olga Tellis principles: 

In stark contrast however, two very recent judgments can be considered extreme setbacks. In the same month as the Grootbroom case in South Africa, the Indian Supreme Court in Narmada Bachao Andolan v Union of India, turned its back on all the developments in the area of housing rights and displayed a complete disregard for both fundamental human rights and India's obligations under the ICESCR. The issue in this case was the continued construction of the Sardar Sarovar Project dam and its significant impact on both the environment and hundreds and thousands of tribal people in the Narmada valley, who have been displaced with inadequate resettlement and rehabilitation plans24. What raises concern is that despite knowledge of the inability of the authorities to determine the total number of people to be displaced and to find adequate land for their resettlement, the incomplete resettlement for those already displaced, the Supreme Court ruled that, "…displacement of the tribals and other persons would not per se result in the violation of their fundamental or other rights…" and held that the construction of the dam would continue. The judgment contradicted all previous Supreme Court rulings that have upheld the right to shelters related to the right to life, as well as the Narmada Water Disputes Tribunal decisions25. 

In another case, the Bombay High Court heard a petition filed in 1995 by the Bombay Environmental Action Group (BEAG) to "remove forthwith" informal settlement dwellers (as `encroachers') adjacent to the Sanjay Gandhi National Park so as to ensure the protection of "the environment and all its aspects". Subsequent to the petition, the Bombay High Court on May 7, 1997 directed the relevant authorities to evict persons from their homes, pursuant to various wildlife protection and conservation laws, effectively depriving them of their livelihood. The Indian Peoples Human Rights Tribunal on Sanjay Gandhi National Park determined that the BEAG petition was clear evidence that its vision of a "clean environment" excludes vast sections of the population who were unpropertied and living in abject poverty. As well, the Court's summary eviction order will eventually affect half a million slum-dwellers. Particularly disturbing was the fact that Court not only ordered this mass eviction, but it explicitly ordered the demolition of homes and the destruction of all belongings and construction materials which, in the first wave of evictions, were gathered and burnt by the demolition squad26. 

International Law 

The study of the most important Indian Supreme Court decisions on housing shows that its reliance on international human rights instruments has not been very extensive or consistent. By contrast, the Grootbroom judgment placed considerable emphasis on the international obligations in its understanding of the enforceability in providing adequate housing. The judgment significantly advanced the right to adequate housing domestically as well as internationally by resting on Section 39 of the South African Constitution, Article 11(1) of the ICESCR and the minimum core obligations for States Parties to the Covenant laid out in General Comment 3 of the ICESCR. 

Internationally, the right to housing has a significant place in several instruments. On the basis of the provisions established in the Universal Declaration of Human Rights (UDHR), the right to adequate housing occupies a significant place in the ICESCR of 1966. Article 11(1) of the Covenant states that: 

"The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent." 

This Article must be read with Article 2 (1), which provides: 

"Each State party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realisation of the rights recognised in the present Covenant by all appropriate means, including particularly the adoption of legislative measures." 

The right to adequate housing is also recognised internationally in several other instruments that have focused on the need to protect rights of particular groups such as Convention on the Elimination for all forms of Discrimination Against Women (CEDAW)27, Convention on the Rights of the Child (CRC)28 and the International Convention on Elimination of Racial Discrimination (CERD)29. 

What I have stated above are merely the provisions in international legal instruments. What is more relevant is how national legal systems use these provisions. The South African Constitutional Court in Grootbroom held that relevant international law must provide guidance to domestic courts, but more importantly, that as a signatory to the Covenant, South Africa was bound to uphold the principles therein. The Court also held that the State was obliged to abide by its commitments in proactive and practical ways, despite financial constraints, and that the programmes and policies necessary to meet these commitments are matters appropriate for judicial review. 

As is quite obvious, Article 2.1 of the ICESCR has been the foundation of Article 26 of the South African Constitution. The understandings and interpretations provided to Article11 (1) by the General Comments 3 and 4 of the Committee were also used by the Amicus and considered in the Court. The concept of `minimum core obligations' coined for the first time in General Comment 3 was placed before the Court. The Constitutional Court considered this concept and gave it due recognition, but could not come to a conclusion as to what the minimum core obligations would be in that context as various factors will determine the needs and enjoyment of the rights of the parties. In an attempt to arrive at standards of what would be the minimum core obligations or the core content of the right to housing, I would strongly agree with Justice Yacoob in that there cannot be an international definition. It would have to be a national/regional determination keeping in mind the relevant factors30. Rather the Court chose to focus on the question whether the measures taken by the State were reasonable. But when it discussed the concept of reasonableness, the Court used much of the same language associated with the concept of the minimum core, most notably the idea that the State has a duty to address the needs of the most vulnerable members of society. 

General Comment 3 issued in 1990 held in Para 10: 

"On the basis of the extensive experience gained by the Committee, as well as by the body that preceded it, over a period of more than a decade of examining States Parties' reports the Committee is of the view that minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State Party. Thus, for example, a State Party in which any significant number of individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most basic forms of education, is prima facie, failing to discharge its obligations under the Covenant. If the Covenant were to be read in such a way as not to establish such a minimum core obligation, it would be largely deprived of its raison d'etre. By the same token, it must be noted that any assessment as to whether a State has discharged its minimum core obligation must also take into account the resource constraints applying within the country concerned. Article 2(1) obligates each State Party to take necessary steps "to the maximum of its available resources". In order for a State Party to be able to attribute its failure to meet at least its minimum core obligations to a lack of available resources it must demonstrate that every effort has been made to use all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations." 

As mentioned earlier, reliance on international obligations in the housing rights judgments of the Indian Supreme Court has been significant, but unfortunately, not very consistent. The courts have mentioned the provisions of the UDHR and Article 11(1) of the ICESCR but the arguments have not proceeded beyond these provisions. Significantly, in Chameli Singh v State of UP31 and the Ahmedabad Municipal Corporation32 case, the obligations under these two instruments have been mentioned, no further discussion on enforcement emerges. Surprisingly, the Indian Supreme Court has proactively relied on international conventions and treaties to base its decisions in other cases33, but the use is random and not a well developed practice of the court. The question we need to ask is that if this kind of interpretation with the help of international principles and bodies is advisable, then why is the Indian legal system not using these international mechanisms as a regular practice in the arena of housing rights? 

In interpreting these rights, especially social rights such as housing which have been so extensively developed in the international community it becomes crucial to take these understandings into account especially in the Indian context. This is so because the Constitutional text does not guarantee this right as specifically as the South African Constitution does. Also important is the difference that Section 26 of the South African Constitution guarantees the right to access to housing and not merely a right to adequate housing as used in India giving housing a more holistic approach. Therefore, the enforceability of this right can only be pulled out through a cumulative use of the Fundamental Rights, the Directive Principles and International Law. 

There has been considerable development in the international understanding of this right and some universal principles governing housing have been laid out to be: legal security of tenure, availability of services, materials, facilities and infrastructure, affordability, habitability, accessibility, location and cultural adequacy34. Sadly, most lawyers and judges in India are entirely unaware of the existence, let alone complexities, of the field of International Human Rights Law despite major progress during the past several years. These international norms and obligations of `minimum core obligations', even with a local interpretation are not considered by the Indian Courts to determine housing rights. Therefore, in this context, I believe that the Grootbroom judgment holds even more relevance for the development of Indian social rights jurisprudence. 

Equality and the Interdependence of Rights
No thorough understanding of the issue of housing rights in India and South Africa can be complete without the contextual approach to equality adopted by both these jurisdictions. Not only is housing an important component to the right to live with dignity, but also therefore the obvious component of the right to equality. The Grootbroom decision clearly was based on the Constitutional Court's understanding of the inegalitarian context within which it was called upon to interpret the social and economic rights. Viewed thus, the understanding of the scope and content of social and economic rights is inextricably linked with the conception of the Right to Equality whether in Article 14 of the Indian Constitution or Section 9 of the South African Constitution. The Right to Equality on the one hand and social and economic rights on the other are symbiotically linked _ the one set of rights providing some of the context within which the other set could be understood.35 

The Indian Supreme Court, in some of its better judgments has also placed great relevance in guaranteeing housing rights with the aim of achieving social and economic equality. This has been the fundamental constitutional objective and finds form in Article 38 of the Directive Principles.36 The Indian Constitution keeping the specific context of extreme poverty requires the State to constantly work towards achieving these aims. Such an approach acknowledges that people cannot live with a semblance of human dignity where structural inequality prevails and where the State fails to address such structural inequality and its causes. In this approach, equality jurisprudence must be based on the understanding that one of the aims of the right to equality is to facilitate the transformation of society and that this cannot be done when the state fails to address the most basic social and economic needs of its citizens, nor can it be achieved when the state fails to address the special needs of the most vulnerable section in society. With the equality principle being the backbone of the Right to Life in India, it gives the right to housing the status of a distinct right. This is evident from some of the Indian Supreme Court judgments and such development is given further encouragement by international principles. 

Therefore, not only is equality a primary concern in adjudicating housing rights along with the Right to Life, but I would argue that on the basis of the various international instruments and most importantly the several judgments that the right to shelter and housing is therefore also a distinct and important right by itself. 

Conclusion 

A comparative analysis of the interpretation given to housing rights employed by the highest courts of these two jurisdictions is useful because it brings out not only the inadequacies and difficulties that may be present with one interpretation or the other, but also their advantages. One thing, which clearly emerges from such a comparative study, is the extremely poor usage and relevance given to international law principles by the Indian Supreme Court. In the matter of the right to housing, the Court has absolutely failed to show any enforcement with our international commitments especially with respect to some of the recent judgments, the most striking example being the Narmada judgment of 2000. Therefore, on a positive note, the Grootbroom decision provides us a prime example of how using these international principles would indeed be the way forward in the national scenario. 

	In conclusion, this article has placed much relevance on the transformative nature of the Constitutional Court of South Africa, which has opened up possibilities for using Section 26 to being to hold the State to account for any failures to address the needs of the socially and economically most vulnerable sections of the society. The Court said that Section 26 does not create an obligation to provide housing on demand but that there is an obligation to create a comprehensive, coherent and workable program. Whether it will be possible for a person or community to compel housing delivery consequent upon a program is an important question on which the Court has said nothing. With the immense promise that Grootbroom holds for India, it remains to be seen how this judgment is in reality translated into social action.
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