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A.        INTRODUCTION
 
Class actions and public interest actions are part of the worldwide movement to make access to justice a reality. This has been due to the fact that it has become recognized that if the traditional notion of standing is strictly adhered to, individuals are prevented from claiming relief in the public interest or in the interests of persons who for various reasons are unable to enforce their rights.  Litigation in the public interest and class actions illustrate how society and law interact with and influence each other.  Whilst the public interest law movement employs a variety of methods and strategies to fight for social change, litigation remains one of the strongest tools for achieving systemic change.  This is due to the fact that litigation of strategic cases accesses the power of the judiciary in the struggle for social change and engages with the judicial process in order to raise public awareness about a particular issue. This often serves as a catalyst for reform of the judicial or legislative system itself.  
 
In this paper I argue that public interest litigation may be used as a useful tool to empower disadvantaged and vulnerable groups, such as women living under African customary law or Muslim personal law on the continent.  I premise my arguments on critical legal theory and a feminist analysis of the manner in which the law sees and treats women, which is largely masculinist[1] in its approach and argue for a more inclusive approach in terms of which women’s real life experiences are written into the law, their voices heard. I rely heavily on the argument that if legal initiatives are (re)constructed from women’s real experiences of violation then the law can make a difference.  As Mackinnon aptly phrases it:

 
“[L]aw is not everything, but [it] is not nothing either.  Perhaps the most important lesson is that the mountain can be moved…[and] women’s experiences can be written into the law, even though clearly tensions [will] remain.”[2]
 
Accordingly as a starting point in this paper, I set out the voices of women who have chosen to litigate in relation to their property rights on the continent.  I set out their circumstances and legal difficulties in order for us to use the social context of women and their realities as a foundation in this discussion.  I then proceed to deal with the theory around public interest litigation by firstly distinguishing between public interest actions and class actions, as the distinction is an important one.  I then proceed to look at the manner in which common law systems deal with public interest and class actions before turning to the constitutional approach to standing.  In the final analysis I consider how public interest and class action litigation can serve to advance social justice for women on the continent in our efforts to secure property rights.  I draw heavily on the South African experience in order to do so but also refer to decisions from the continent in this paper.
 
B.        WOMEN’S VOICES ON THE CONTINENT: A BRIEF SYNOPSIS
 Prior v Battle in South Africa[3]
A system of marital power of husbands over wives has for a long time existed on the continent.  In South Africa in the Transkei, the Transkei Marriage Act of 1978, vested marital power in husbands.  This meant that a woman married in terms of this Act could not sue and did not have standing unless she had obtained the consent of her husband or a court order permitting her to sue.  The plaintiff here challenged the validity of the Act in her own name and in the public interest.  She wished to challenge this system, as it existed in her own case and also in the system of customary marriages.  She was also married civilly in terms of the Act.  The Court found that her own interest was sufficient to allow her to attack the survival of marital power in respect of civil marriages and to rely on the Bill of Rights in this regard.  However, the Court found that a person who is not a party to a customary marriage does not have sufficient legal interest to challenge the existence of marital power in customary marriages. 
 
 Bhe in South Africa[4]
This case concerned two minor girls - aged nine and two – from Khayelitsha who challenged the rule that in the absence of a will stipulating that they inherit their deceased father’s estate, they could not inherit the property on the grounds that they are female. The estate in question was the girls’ home in Khayelitsha where the girls had been living with their parents until their father died in 2002. Since their parents were never married, even though they had been cohabiting for twelve years, the mother had no legal claims to the house. Under African customary law the house was therefore deemed to be the property of the eldest male relative of the father’s children. Ms Bhe brought an action on behalf of her two minor girl children, in the public interest and in the interests of female descendants, descendants other than eldest descendants and extra-marital children who are descendants of people who die intestate under customary law.  The case was joined with a further case brought jointly by the South African Human Rights Commission and the Women’s Legal Centre Trust in the public interest and as a class action on behalf of all women and children prevented from inheriting by reason of the rule of male primogeniture. Standing was not disputed and the Constitutional Court confirmed that the South African customary law rules relating to intestate succession are unconstitutional and discriminatory. The Court also confirmed that the entire statutory scheme governing deceased estates of black persons is unconstitutional and discriminates on the basis of race, birth and gender. Similar development has taken place in Nigeria where the Enugu Court of Appeal invalidated norms providing for inheritance only by male family members in the case of Mojekwu v Mojekwu,[5] and subjecting inheritance by daughters to their undertaking to remain unmarried and raise their brothers in Mojekwu v Ejikeme.[6]
 
Ephrahim v Pastory in Tanzania[7]
Here the validity of the sale of clan land by a woman was challenged by her nephew.  He contended that transactions headed by female clan members were void because under customary law women had no rights to engage in the selling of land. The High Court of Tanzania held that Section 5(1) of the Constitution required existing customary law to be interpreted in accordance with the Bill of Rights and accordingly ruled in favour of the female clan member.  
 
Magaya v Magaya  in Zimbabwe[8]
Venia Magaya, a 58-year old seamstress, had contributed to the family home in Zimbabwe all her life and had taken care of her parents.  When her father passed away in 1990 she petitioned the community court to be named as heir to his estate.  She succeeded and was appointed heir.  Her half-brother then sought to have the decision over-turned and filed an appeal at the magistrates court claiming he should be heir as eldest male relative.  The magistrate agreed with her half-brother and Venia Magaya then appealed to the Supreme Court. Unfortunately, she was unsuccessful and the Supreme Court upheld the decision finding that section 23 of the Constitution relating to devolution of property on death provides for exceptions to the prohibition of discrimination deferring to African customary law. Whilst she did not purport to bring a class action or an action in the public interest had she been successful this case could potentially have had a broader impact in terms of women’s right to inherit in Zimbabwe.
As evidenced above, there are complex issues involving women’s standing to sue and their property rights in Africa. Whilst I have highlighted these issues, in this paper I primarily aim to focus on public interest litigation and class actions, as a tool to advance women’s rights, rather than focusing on the issue of African customary law of inheritance.  I also make the point at the outset that we need to bear in mind that single cases, also bring about desired relief and can have a powerful ripple effect within a country.  Not utilizing public interest litigation / class actions does not mean that progress will be stunted for women on the continent. Change may still come about as a result of a single action brought by a single woman in her own interest.  Furthermore, an important progressive decision does not necessarily result in real change for women and may remain unenforced as per the Longwe v Intercontinental Hotels[9] decision.

 
C.        MORE THAN SIMPLY SEMANTICS - THE DIFFERENCE BETWEEN A PUBLIC INTEREST ACTION AND A CLASS ACTION
 
A public interest action is one brought by a plaintiff who, in claiming the relief he or she seeks, is moved by a desire to benefit the public at large or a segment of the public. The intention of the plaintiff is to vindicate or protect the public interest, not his or her own interest, although he or she may incidentally achieve that end as well.[10]
 
The class action is a device by which a single plaintiff may pursue an action on behalf of all persons with a common interest in the subject matter of the suit. The ruling of the court will bind all class members. This is perceived as a means of fostering both judicial economy and social utility - the courts will no longer be inundated with numerous claims relating to a common subject matter, and individual plaintiffs with claims too small for individual pursuit are provided access to the courts. Class actions can also serve an effective enforcement function, especially in the areas of women’s rights, as evidenced by the class action brought by the Women’s Legal Centre Trust and the South African Human Rights Commission in relation to the rule of primogeniture in the Bhe and Shibi cases.  
 
The primary point being made here however is that class actions and actions in the public interest should be treated as two separate and distinct procedures. The two procedures serve different purposes and have to comply with different requirements. The essential difference between a class action and a public interest action is that the judgment given in a class action binds all the members of the class and may, therefore, be pleaded as res judicata against the members of the class. The judgment in a public interest action does not bind the people in whose interest the action was brought.
 
The main perceived justification for a class action procedure is that it readily enables a binding determination to be obtained on issues common to the members of the class. But how is class membership determined? Is it proper that a person’s rights may be determined without his or her express consent to participate in the litigation? What about the women living under African customary law wishing to maintain the rules of primogeniture?  Do the arguments in favour of aggregation in a class action - such as access to justice and judicial economy and efficiency - outweigh the absence of an express mandate from each of the class members? This has been described as “one of the most controversial issues in the design of a class action procedure.”[11] In this regard it has been argued that in Africa large percentages of the population are poorly educated and indigent and therefore unable to enforce their rights on their own.  Judge Du Plessis argues, however, that it is not an answer to a problem to allow somebody, regardless of the wishes of the group of uneducated, poor, indigent litigants to proceed with an action on behalf of such a group.[12]  One can understand this difficulty in relation to women’s rights and an empowering feminist argument around not speaking for “the other” but rather incorporating and empowering “the other’s”voice in the discourse around women’s property rights.  The answer therefore seems to lie in allowing a person / organization that is not a member of the group to institute action and pursue such action but to require such person to satisfy the court that he/she enjoys the support of the group or at least a substantial part of the members of the group. This has led to approaches of “opting in” or “opting out” and other permutations such as certification by Courts all of which are aimed at keeping the patronising, disempowering actions of busybodies out of Court.  This is considered further hereunder within the context of the development of rules of standing.

 
C.        STOPPING BUSYBODIES FROM MEDDLING IN AFFAIRS OF OTHERS  
 
The common-law approach
The traditional common law approach to standing is rather restrictive in terms of which a person who approaches the Court for relief is required to have a personal, direct and sufficient interest in the subject matter of the litigation, in the sense of being personally adversely affected by the alleged wrong.[13]  The plaintiff must therefore allege that her rights have been infringed. Accordingly, if a plaintiff cannot show that she has a direct and substantial personal interest in the matter she is denied standing.    
 
These common law standing requirements are at least partially motivated by the desire to prevent people from meddling in the affairs of others.  According to the traditional approach, as enunciated in early English decisions, a person or group of people will only have the requisite locus standi if they can show that they have a personal and sufficient interest in the matter, which was interpreted to mean “a greater interest than that of the rest of the public.”[14]  Lord Scarman in the case of Inland Revenue Commissioners v National Federation of Self-employed and Small Businesses Ltd expressed the rule requiring an applicant to have a direct and substantial interest as follows: “it enabled the Court to prevent abuse by busybodies, cranks and other mischief-makers.”[15]  
 
More recently in 1994 the requirement of “sufficient interest” has been given a broader interpretation with a shift away from the previous restrictive notion of a personal, direct and sufficient interest.  In a decision involving Greenpeace’s challenge to a proposed licence for a power plant, the High Court held that Greenpeace was a responsible and respected body with a genuine concern for the environment, recognising standing as being conferred on the basis of ideological commitment.  The Court rejected the argument that “Greenpeace was a mere or meddlesome busybody” finding that their genuine interest in the issues raised was sufficient for them to be granted locus standi.[16]  However, the court added a caveat stating that standing would be granted on a case-by-case basis and not all interest groups would automatically be granted standing.  This liberalization of standing rules continued in 1997 in the decision of Ex parte Richard Dixon where it was held that:
“…the courts have always been alive to the fact that a person or organisation with no particular stake in the issue or the outcome may, without in any sense being a mere meddler, wish and be well-placed to call the attention of the court to an apparent misuse of power…”[17] 
 
Based on the aforegoing it is clear that a discretion in relation to the interpretation of what constitutes “sufficient interest” exists, with some systems applying a constitutional interpretation and others applying a contextual approach. There seems to therefore be no basis for a continued restrictive approach to the issue of standing in common law systems as illustrated hereunder.
 
South African constitutional approach
Section 38 of the South African Constitution allows for actions to be brought in the public interest or on behalf of a class. Standing in this context has been addressed in the recent decision of Ngxuza.[18]  The case was brought against the Eastern Cape provincial government by four applicants who challenged the premature termination of their social assistance disability grants.  In addition, they brought the action on behalf of tens of thousands of Eastern Cape disability grantees whom they alleged were in a similar position to them.  
 
The action was launched both as a class action and a public interest action in terms of the South African Constitution.  But did the applicants have standing to bring this important case on behalf of all other persons on disability grants? The court a quo, per Froneman J, held that flexibility and a generous approach to standing in a poor country is absolutely essential for maintaining the rule of law, furthering the cause of justice, and accelerating realization of the Constitution’s objectives.[19]  On appeal the Supreme Court of Appeal similarly sets out the context and finds that:
 
“The law is a scarce resource in South Africa.  This case shows that justice is even harder to come by.  It concerns the way the poorest in our country are to be permitted access to both…”[20]   

The Court went further and embraced the opportunity to interpret the standing provisions in the Bill of Rights contextually.  The Court found that in general there are four ingredients that must be present for litigants to qualify for a class action. Litigants must:
(1)   demonstrate that the class is so numerous that a joinder of all its members is impracticable;
(2)   there must be questions of law and fact common to the class;
(3)   the claims of the applicants representing the class must be typical of the claims of the class; and
(4)   the applicants, through their legal representatives, must fairly and adequately represent the interests of the class.[21]  
 
Essentially the Court had to deal with the fact that the applicants were all isolated, scattered across the vast expanse of the province and were all impoverished and utter strangers to each other.  In this regard the learned Judge in finding that the applicants had standing to bring the class action on behalf of the thousands of other litigants stated that:
“The class the applicants represent is drawn from the very poorest within our society –those in need of statutory social assistance.  They also have the least chance of vindicating their rights through the legal process.  Their individual claims are small: the value of the social assistance they receive –a few hundred rands every month – would secure them hardly a single hour’s consultation at current rates with most urban lawyers.  They are scattered throughout the Eastern Cape, many of them in small towns and remote rural areas.  What they have in common is that they are victims of official excess, bureaucratic misdirection and unlawful administrative methods.  It is the needs of such persons, who are most lacking in protective and assertive armour, that the Constitutional Court has repeatedly emphasised must animate our understanding of the Constitution’s provisions.  And it is against the background of their constitutional entitlements that we must interpret the class action provision in the Bill of Rights.”[22]   
 
What is interesting about this case is that the Court had to grapple not only with the fact that the attorneys acting on behalf of the applicants did not have an express mandate from all the members of the class but also a request by the attorneys wherein they sought details of the members of the class kept on the computer database of the government department.  The applicants further sought an order in terms of which the government of the Eastern Cape would be required to disseminate details of the specifics of the class action through various print and radio media together with notices at pension pay points.  This was to give members of the class an opportunity to opt out of the proceedings brought on their behalf.[23]  
 
The court a quo correctly held in this regard that:
 
“While it was true that public law litigation created problems of its own (those associated with ensuring (1) that only those who wished to be involved, were; (2) that those wishing to be involved were given the opportunity to make such representations as they wished; and (3) that the party presenting the case adequately represented future interests), these were not factors militating against a broad view of standing. At most they required safeguards to ensure the broadest and most effective representation in and presentation of public interest litigation.”[24]
 
It is submitted that this approach to standing recognises the need for checks and balances to be in place in order to prevent an abuse of the process and avoids situations where an organisation may purport to act on behalf of all members of a group without having their interests at heart and without really understanding the issues affecting the group of people.
 
Botswana
Section 18(1) of the Botswana Constitution, allows any person who alleges a violation of the Constitution to apply to court for redress. In the often-quoted citizenship rights case of Attorney-General v Unity Dow,[25] the Botswana Court of Appeal held that the Citizenship Act of 1984 was unconstitutional in that it discriminated against women. What is not often quoted and regarded in relation to the case is that the Attorney-General had challenged the standing of the woman who brought the lawsuit, averring that she had no locus standi in respect of the relief she sought in terms of challenging the constitutionality of the legislation governing citizenship.[26]   It was argued in this regard that the Roman doctrine of actio popularis, which gives individuals the right to sue in the public interest, was not part of Roman-Dutch common law, which Botswana had inherited as part of its legal system.[27] The court a quo found that in order for Section 18 of the Constitution to confer locus standi it was only necessary to show that any of sections 3 to 16 of the Constitution has been, is being, or is likely to be contravened in relation to the applicant. Accordingly, it was found that if one had regard to the effects of the Citizenship Act all three legs of section 18 were satisfied in respect of Unity Dow.  On appeal the Attorney-General persisted with the allegation regarding locus standi and had to be dealt with by the Court of Appeal. 
The progressive stance adopted by the Court is expressed in the words of the Judge President where he found that Section 18 gives broad standing rights and added that:
“Of course the allegation to enable the applicant to seek the aid of the courts must not be frivolous or without some foundation. But that is not the same thing as a requirement to establish positively. In my opinion, we here see an example of a case where constitutional rights should not be whittled down by principles derived from the common law, whether Roman-Dutch, English or Botswana. Under section 18(1), an applicant has the right to come before the courts for redress if he declares with some foundation of fact that the breach he complains of has, or is in the process of being or is likely to be committed in respect of him…the question which has to be asked in order that the courts might listen to the merits of his case is whether he makes the required allegation with reasonable foundation. If that is shown the courts ought to hear him. Any more rigid tests would deny persons their right on some purely technical grounds.”[28]
 
This then similar to the South African approach.  The Court here recognises that where rights in the Bill of Rights are at stake a broader more contextual approach is needed and instead of requiring a direct, personal and sufficient interest the Court requires allegations to be made with “reasonable foundation”or based on “some foundation of fact.” This is clearly a more flexible approach.
 
However, this case illustrates the point that a successful outcome does not always filter down and result in immediate relief for the class of women concerned.  In what is referred to as the celebrated Unity Dow case one also needs to keep in mind that the decision took three years before it was implemented and legislation amended.  Often a declarator to the effect that legislation is unconstitutional is insufficient, courts need to preferably set time frames by which the legislature should amend legislation so as to give applicants a remedy in the event of a lack of implementation at a legislative level. By the same token implementation of the Bhe decision in South Africa has proved to be a challenge, particularly since the Magistrates courts in South Africa deal with the administration and winding up of estates in terms of the Black Administration Act.  Many women, particularly women in rural areas have never heard of the decision and thus work needs to be done in relation to disseminating the result of the case and what this means for women across the country.  This is often the reality in public interest cases and is the only way that one can ensure effective implementation and real relief for women on the ground.
 
Kenya[29]
Locus standi has been held to be an impediment to public interest litigation in Kenya on the basis that the legal system is tied down with English common law concepts. However, some statutes have provisions that if interpreted liberally would advance the interests of public interest litigation in Kenya. In this regard it should be noted that the statutory provisions of the Civil Procedure Rules rank hierarchically above the common law. One Kenyan author, Odhiambo[30], argues further that standing to sue has been used by courts in Kenya to defeat a number of initiatives aimed at securing the public interest, particularly in the context of environmental law. 
 
The Civil Procedure Rules, which govern the process of civil courts, provide that one or more persons may sue on behalf of a number of people who have the same interest in one suit.[31] A person who files such a suit, known as a representative suit, is enjoined to give notice of the filing of the suit whether directly or by advertisement in the press to all persons interested in the matter.  Any person on whose behalf a suit is so filed may apply to be joined as a party.  While this provision appears to provide an opening for the pursuit of public interest litigation, the matter is not so straightforward. The law suggests that such a “representative action” is envisaged on behalf of a determinate class of persons having the same interest in one suit, which as evidenced above in relation to the Ngxuza decision in South Africa is often not possible.  It is often very difficult to ascertain the extent of the problem or the determinate nature of a class of persons and often further assistance will be required, such as, either having access to radio, media or government data bases. Odhiambo argues in this regard that the tenor of decisions to date suggest that the courts are likely to continue to define public interest actions in a restrictive manner.[32]
 
Tanzania
The Constitution of Tanzania contains an innovative provision in relation to standing.  It is apparent from the scheme of Part III, Chapter One of the Constitution that every person in Tanzania is vested with a double capacity: the capacity as an individual and the capacity as a member of the community.  In the latter regard it has been argued that Article 26(2) entrenches a right to public interest litigation.  This was dealt with in a comprehensive and progressive court opinion issued in High Court at Dadoma in 1993, three years after the landmark Ephrahim v Pastory decision discussed above. 
 
In Mtikila v Attorney General,[33] the court made a survey of standing law in England, Nigeria, India, and elsewhere and then pronounced upon the rules of standing in Tanzania, deviating from the traditional English law approach. The court, per Lugakingira J, concluded that when determining whether an applicant had locus standi in the context of constitutional litigation, notions such as personal interest, personal injury or sufficient interest over and above the interest of the general public, did not necessarily apply.
 
“In matters of public interest litigation this Court will not deny standing to a genuine and bona fide litigant even where he has no personal interest in the matter . . .  [S]tanding will be granted on the basis of public interest litigation where the petition is bona fide and evidently for the public good and where the Court can provide an effective remedy.”[34]
 
Like in South Africa the court deals with socio-economic circumstances in adopting a contextual approach.  In this regard the Court found that: 
 
“The relevance of public interest litigation in Tanzania cannot be over-emphasized. Having regard to our socio-economic conditions, this development promises more hope to our people than any other strategy currently in place. First of all, illiteracy is still rampant…Secondly, Tanzanians are massively poor… Public interest litigation is a sophisticated mechanism which requires professional handling. By reason of limited resources the vast majority of our people cannot afford to engage lawyers even where they were aware of the infringement of their rights …  Given all these circumstances, if there should spring up a public-spirited individual and seek the Court’s intervention against legislation or actions that pervert the Constitution, the Court, as guardian and trustee of the Constitution and what it stands for, is under an obligation to rise up to the occasion and grant him standing.” 
 
Again, the court sounds a cautionary note by providing that public interest litigation must be brought on a bona fide basis and that it is not the type of litigation which is meant to satisfy the curiosity of the people, but litigation which is instituted with a desire that the court would be able to give effective relief to the whole or a section of the society.  Reading the Ephrahim and Mtikila decisions together it is readily apparent that public interest litigation may prove to be a very useful tool in Tanzania in order to advance women’s rights further.  However, it should also be noted that whilst the Ephrahim case proved to be an important, landmark decision affirming the right of women to inherit clan land or self-acquired land of their fathers, it is also clear that as long as the law remains in force, such protection is limited to the facts of the particular case. Those who do not go to court to challenge the law continue to suffer under it, as long as legislation is not repealed by Parliament.  This then raises the importance of public interest litigation and class actions and the implementation and monitoring of decisions of this nature by those who bring actions and purport to act on behalf of the poor and vulnerable.  

 
Zimbabwe
Section 24(1) of the Zimbabwean Constitution deals with standing and provides that:
“If any person alleges that the Declaration of Rights has been, is being or is likely to be contravened in relation to him . . . then, without prejudice to any other action with respect to the same matter which is lawfully available, that person . . . may . . . apply to the Supreme Court for redress.''
‘Person,' in turn, is defined in s 113(1) to mean:
'any individual or any body of persons, whether corporate or unincorporated'.

 
A strict interpretation of this provision was followed in the case of Retrofit v Posts and Telecommunications Corporation (Attorney-General Intervening).[35]  Here the Court had to consider what this section meant in terms of locus standi in an action by a cellular company on its own behalf and on behalf of the Zimbabwean public.  The contention advanced on behalf of the Telecommunications Corporation was that s 24(1) affords the applicant no locus standi to seek redress for a contravention of the Declaration of Rights other than in relation to itself (the exception being where a person is detained).  The Court, per Gubbay CJ responded to the contention by stating that a constitutional right that invalidated a law may only be invoked by a person affected by the law if that person was also entitled to the benefit of the constitutional right.  However, since s 20(1) of the Constitution conferred the enjoyment of freedom of expression universally, on individual and corporate personality alike, the status of the applicant as a corporate entity could not deny it the shelter of s 20(1).  Notwithstanding the finding that the cellular company had locus standi, the restrictive interpretation applied effectively shut the door to any class action being brought as a litigant needed to be personally affected by the law in terms of this ruling.
 
The situation has however been altered by the coming into effect of the Class Actions Act No. 10 of 1999, which was promulgated on 24th January 2003.  It allows for the bringing of class actions and promises to be a glimmer of hope giving legislative guidance to the issue of bringing class actions.  Importantly, the Act provides that the High Court may on application grant leave for the institution of a class action on behalf of any class of persons and that the application may be made by any person whether or not he/she is a member of the class concerned.[36] The Act usefully sets out the factors, which a Court should take into account in considering an application to bring a class action.  The Act sets out the factors the Court will take into account in considering the appropriateness of the class action: - 

            “(a)      whether or not a prima facie cause of action exists; and 
(b)              the issues of fact or law which are likely to be common to the claims of individual members of the class of persons concerned; and
(c)              the existence and nature of the class of persons concerned, having regard to -   
                        (i)         its potential size; and 
(ii)              the general level of education and financial standing of its members; and
(iii)            the difficulties likely to be encountered by the members enforcing their claims individually; and 
(d)              the extent to which the members of the class of persons concerned may be prejudiced by being bound by any judgment given in the class action; and 
(e)              the nature of the relief claimed in the class action, including the amount or type of relief that each member of the class of persons concerned might claim individually; and 
(f)                the availability of a suitable person to represent the class of persons concerned; and 
(g)              any other relevant factor.”[37]
 
It is submitted that the list of factors takes into account all potential problems and hurdles one may need to overcome in matters brought on behalf of a class and is useful in terms of its contextual approach.  In the first decision applying the provisions of the Act, Petho v Minister of Home Affairs, Zimbabwe &another,[38] the appellant brought an application for leave to institute a class action on behalf of the following class of persons: 
            (1)       all persons who are citizens of Zimbabwe by birth; and 
(2)              either of whose parents was or both of whose parents were born in a foreign country; and

(3)              who have never applied for and/or been granted the citizenship of another country.

 
The Zimbabwean Supreme Court approved of and applied the factors laid down by the South African court a quo in the case of Ngxuza in terms of the methods employed in order to make sure that the most vulnerable and impoverished members of the class are notified of the lawsuit and both countries (like Tanzania) clearly take a contextual approach to the issue of class actions on behalf of the marginalized and vulnerable.  It is submitted that legislating for class actions and actions in the public interest is a useful way of avoiding unintended interpretations attaching to the meaning of “sufficient interest”and also allows one to address non-Bill of Rights issues, something that has not been adequately addressed in other jurisdictions on the continent as yet.  
 
From the above we can see that there appears to be a recognition within both Constitutional and common law frameworks that requirements of standing need to be broadened so as to allow for actions in the public interest.  Factors such as the degree of vulnerability of the people affected, the nature of the right alleged to be infringed and the consequences of the infringement will all inform the decision to allow a class action or an action in the public interest.[39]  There has however also been a caveat in terms of which it has consistently been argued that a balance needs to be struck between protecting the courts from a flood of frivolous litigation by cranks and busybodies and ensuring that only genuine litigants come before the Courts.[40]  

 
D.        EXPANDING THE HORIZONS – RETHINKING THE FLOODGATES ARGUMENT.  UTILISING PUBLIC INTEREST LITIGATION TO “IRRIGATE ARID PLAYING FIELDS[41]”
 
Widespread access to justice is more likely to result in equal justice. Of course, inequalities will always exist. Those with power and resources will always have a bigger effect on governmental and private decisions than those lacking power and resources. But this inequality is magnified where access to courts is restricted, because restrictions are less likely to affect powerful economic interests. Citizens and their organizations often do not have such equal access to justice and the effect is felt not only in the courts but in other governmental bodies as well. The traditional law of standing in many countries forbade citizens to sue the government unless they had direct economic injury, or an invasion of a legal right, or were aggrieved or had legal interests affected. This purportedly neutral rule had the effect of usually letting business interests into court while often keeping other members of civil society out of court.  Therefore, as Bonine[42] argues, the battle over expanding standing to sue is not about whether everyone should have access to justice, as those with money and power already have access. The battle over standing to sue is rather about whether other citizens will have access as well. Accordingly he argues that where standing is available to all, democracy, the rule of law, and justice are more likely to be for all.[43] Thus, increased access to justice is an important component in building an application of rule of law that is applicable to the powerful as well as to the weak. Such an equal rule of law helps build civil society and provides an essential element of participatory democracy.  

 
Public interest litigation also ultimately helps to enhance judicial decisions in two ways. First of all, the willingness of courts to listen to interveners is a reflection of the value that judges attach to people. Our commitment to a right to a hearing and public participation in government decision making is derived not only from the belief that we improve the accuracy of decisions when we allow people to present their side of the story, but also from our sense that participation is necessary to preserve human dignity and self-respect. Secondly, participation by public interest interveners in litigation creates a moral obligation on their part to respect the outcome of the litigation.[44]
 
So how does one go about adopting a social justice approach to public interest litigation, what are the tools that one needs, bearing in mind the hurdles and challenges of this litigation?   
 
E.        A ROAD MAP TO NAVIGATE CHALLENGING TERRAIN FOR PUBLIC INTEREST LITIGATORS
 
When considering how one navigates what often seems to be an insurmountable and cumbersome terrain, we, at the Women’s Legal Centre, have found that it is important to be aware of and alive to the potential problems, which may arise when litigating in the public interest. These are listed below, together with strategies used within our organisation to overcome these hurdles.
 
1.         Client’s interest v broader public interests
Any case carries the risk of losing the case. Whilst one decision may have a positive impact and expand human rights, an unsuccessful decision does not simply affect one client, but may negatively restrict the rights of a number of people. 
Furthermore, impact litigation always bears a tension between the interests of the individuals involved in the litigation and its broader social purpose. In such cases, a delicate balance needs to be struck. One therefore needs to be alive to the fact that there are often potential conflicting interests when arguing a case on behalf of and for the benefit of a broad community / class of women.  An example from the WLC relates to a case where we were representing a woman sentenced in relation to killing her abusive partner.  Our research and our stance from a feminist perspective was to avoid the use of "battered women's syndrome" as a defence and to not present arguments in relation to this point.  However, precedents from the around the world showed that the syndrome had been used in argument effectively in order to provide relief for women.  Senior legal counsel was thus adamant that this was the best route and would ensure a successful outcome in our client's case.  We were concerned about the implications for women and feminist arguments around battered women’s syndrome and therefore urged counsel to place before the Court the feminist critique of battered women’s syndrome.  By doing so, we managed to address both our needs in creating a precedent, which would benefit women in abusive relationships, rather than stereotype them and also addressed the client’s needs in terms of her criminal case.
 
In other cases, like inheritance cases or cases challenging discriminatory laws, there are often numerous issues for clients insofar as winding up the estate and day-to-day disputes in relation to the estate, which take up our time and is not conducive to our broader aim.  In these instances we have found that it is often easier to intervene as an amicus curiae and have an attorney deal with the day-to-day issues.  This is dealt with hereunder.
 
2.         Amicus Curiae Briefs

In many of our cases we intervene as amicus curiae rather than acting for parties in the case.  An amicus curiae (friend of the court) is not a party to the action, but participates for the benefit of the court, in cases involving a broader public interest, by making oral and/or written submissions to the court so as to ensure that there is a complete presentation of difficult issues before the court.  In granting leave to intervene as amicus, the courts usually consider whether the amicus is in a position to provide insights and arguments, which will not made by the parties.  Intervening as amicus curiae is a useful way of utilising limited resources and achieving wide impact.  However, whilst this is an efficient manner to conduct public interest litigation it can be problematic to join a case at the last moment when pleadings have closed, since an amicus must accept and be bound by the evidence already led and by the pleadings filed to date.  
 
In this regard one should note that lawyers representing their clients act in the best interests of their clients and not in the public interest and may not be well versed in constitutional issues or have raised these adequately.  Attorneys are also often constrained by an attitude that emphasises specific client interest, rather than public interest and hence public interest litigation does not always fit neatly into the traditional client/attorney mould. Furthermore, if one confines oneself to only intervening as an amicus this requires cases to be brought before the courts and few litigants can afford to do so, especially with the threat of cost orders against them. It is very rare that individual citizens can take up constitutional challenges and bear the cost thereof purely on the basis of ideological commitment to an issue.  In addition, an individual client who is funding litigation is often more willing to settle a case so as to “cut her losses” and recover some monetary relief.  In cases such as these where a litigant settles the matter the amicus cannot proceed with the case and this is then a further limitation to intervening as amicus.   Therefore, amicus briefs should not replace the role of civil society, as the civil society sector have an important role to play, in bringing cases in their own names and in the public interest. 
 
More recently we have found that rather than intervening as an amicus and being limited to the papers already before Court, there is some benefit to being joined as a party to the case where the Women’s Legal Centre Trust becomes the Second Applicant or Second Plaintiff, which means that we can remain a party to the case even if the client decides to settle the matter or wishes to withdraw the case. However, we in South Africa have the framework of Section 38 of the Constitution, which specifically empowers us to act in the public interest and bring class actions on the basis of our focus as an organisation. The matter may not be as straightforward in other jurisdictions where there are stricter rules of standing and limited rights in terms of amicus curiae interventions.
 
3.         The problem of retrospectivity
Prior to taking on a case we generally try to work constructively with the relevant government department in order to point out the problem with existing legislation and coming up with proposals for law reform, which will assist individual clients and have a broader impact.  In the latter respect and this is often a hurdle we face – when new legislation is introduced as a result of litigation this legislation often does not remedy the situation retrospectively for our client or for the group of women she represents.  A strategy we have developed in relation to retrospectivity has been to use Section 39 (2) of the Constitution urging the Court to develop the existing legislation, common law or customary law in a manner that promotes the spirit, purport and objects of the Bill of Rights rather than striking down legislation, as legislative reform is often slow and does not assist client’s retrospectively.  Alternatively, in the recent Bhe case we presented argument around the need for the Court to stipulate a retrospective date of application of the decision and applied our minds to the wording of the remedy so as to benefit as many women as possible.
 
4.         Challenges in relation to the client community
We also experience challenges in relation to our robust and unapologetic stance about the need to act for the most vulnerable women (socially, economically and culturally).  In this regard, our clients do not present with a neat set of facts with which we can then proceed and often have problems related to their position in society and extreme levels of poverty and other socio-economic factors.  Often what seems like an inheritance and housing case also involves maintenance issues, domestic violence and an employment dispute. Particular challenges we face relate to the:
       trauma of our clients and their need for counselling;
       poverty;
      outcome may be delayed and only benefit others;
       risk of settlement or withdrawal;
       community pressure; and
       risk of a costs order when the client has only limited assets such as a state subsidised house.
 
In these cases it has become important for us to realise that we may not be able to solve all of our client’s problems and partnering with other NGO’s that provide a free social service means that we can refer women on in relation to their counseling or social service requirements. As a public interest organisation, one cannot function in a vacuum without a network of other organizations working in the area so as to adequately have regard to the problems vulnerable clients face on a day-to-day basis.  
 
5.         Role of the judiciary and litigators
It is important to ensure that cases brought before courts are appropriate and where issues are contentious and courts conservative, it may be better to utilise law reform.  It is sometimes a risky strategy to take controversial issues before a conservative bench as a negative decision also runs the risk of stagnating the law reform process. An example of this is the Jordan case in relation to the decriminalisation of sex work and the Robinson case dealing with domestic partnerships where the innate conservatism of the Court was revealed in these two judgments.  
 
It is also important to bear in mind that court judgments depend on the cogency of the arguments, as well as the quality and judicial temperament of the courts. Chances of success depend on creativity, commitment and persistence of litigators.  We have found that sufficiently strong, persistent and consistent pressure on the judicial system, forces women's issues onto the agenda in the court process.  For the judiciary and legal profession to therefore rise to the challenge of public interest litigation it is necessary that capacity be built within the profession for public interest litigation generally and for specific areas such as gender equality and socio-economic rights to be focal points.  
 
6.         The role of the media and publicity

At the Women's Legal Centre we have realised that we can magnify the impact of a case by presenting it to the media, fostering widespread public debate about an important social issue. Whether or not the case is won, public attention presents an added opportunity to assert pressure for political change.  The media has also proved to be an important medium, as evidenced in the various decisions on the continent and in South Africa where the media is utilized to inform citizens of a class action and their potential rights and also to advise the public after a class action has been successfully litigated.  Without widespread knowledge of a decision the decision is ultimately rendered worthless, if citizens have no idea of the existence of a right or the extent of the enforceability of their rights.

 
CONCLUDING REMARKS
 
Public interest litigation and class action litigation is a particular form of political struggle.  It has the capacity to further feminist struggles, yet it also has the capacity to undermine them and disempower women.  In this regard it is important that we recognise the words of Richard Abel, that “as a sword, law may be ornamental or two-edged.  Many victories, legislative or judicial, are largely symbolic, difficult or impossible to implement in practice.”[45]  By the same token even in the most difficult circumstances, law can be creatively used in the interests of the disempowered, as was done in South Africa under apartheid when public interest litigation of the 1980’s and early 1990’s found ways to turn defence into attack and thereby turn apartheid’s own laws on itself, exploit loopholes, and turn de facto political struggle into de jure legal decisions.  Today we see how public interest litigation has evolved with changing socio-political circumstances.  Rather than attempting to emasculate state power, public impact litigation is today often focused on assisting government in defending legislation, which fulfills constitutional obligations.  It also, in addressing socio-economic rights, aims to acknowledge the inroads and progress made to date by government and provides input in terms of how government can address further disparities.

 
In the final analysis it is submitted that public interest litigation may be utilized as a tool to bring about social change. However, winning test cases is not the panacea.  Positive results may remain socially ineffective unless other activities accompany legal efforts.  Implementation of decisions often requires great effort, resources, and tenacity in a struggle that more often than not outlives the court case. Sometimes the impact of the victory in the courtroom is lessened or delayed if litigation is not accompanied by other strategies to form a comprehensive solution to social problems.[46]  It is therefore clear that for litigators in this sphere every success, once achieved, requires constant follow-up and monitoring so that they do not amount to hollow or paper victories.  The struggle for social justice must be carried out in a number of arenas simultaneously and feminist litigators should be careful to select those areas, which are least likely to contain and limit their goals, and most likely challenge existing social relations and bring about real relief for women.[47]  Our somewhat naïve notions regarding the power of the courts and court cases also needs to be dispelled.  This has been eloquently put by the Honourable Justice O’Regan from the South African Constitutional Court when she states that:

 
“Without doubt the purpose of the constitutional enterprise is change, … in deep patterns of inequality which characterize our society…Lawyers, however, have a bad habit of mistaking law and litigation for the real world.  It is a habit we must break.  What happens in the courts, even in the Constitutional Court is important, but it is not determinative of social reality.  In particular, change in law and success in Courts will not necessarily result in the change the Constitution (and South Africa) so evidently seek. The involvement of all society is necessary for that change to be effected.”[48]  
