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Decision on a communication submitted before the African Committee

of Experts on the Rights and Welfare of the Child

On the matter between

Minority rights group international and Sos-esclaves on behalf of Said

Ould Salem and Yarg Ould Salem
V'
The Government of the Republic of Mauritania

Submission of communication

. The Secretariat of the African Committee of Experts on the Rights and

Welfare of the Child (the Committee/ACERWC) received a
communication dated 15 December 2015 pursuant to Article 44(1) of
the African Charter on the Rights and Welfare of the Child (the
Charter/ACRWC). The Communication is submitted by Minority Rights
Group International and SOS-Esclaves (the Complainants). According to
Section IX (2) (i) of the Revised Guidelines on Consideration of
Communications by the ACERWC (the Revised Communication
Guidelines), the Committee transmitted a copy of the Communication
to the Respondent State Party through a Note Verbal written on 05
January 2016.

. Upon receipt of the Communication, the State Party should have

submitted its response within 60 days from the date of the request from
the Secretariat. The Committee then sent additional Note Verbal on 15
August 2016. As the Committee did not receive a response from the
Government, and given the serious nature and time sensitiveness of the
allegations by the Complainants, it decided to proceed considering the
admissibility of the Communication without a response from the
Respondent State.

. After declaring the Communication admissible Committee conducted a

hearing on the 28" Ordinary Session held from 21 October to 1 November
2016 in Banjul, the Gambia. At the hearing, the Complainants and the
Respondent State made oral submissions and examined Said Ould Salem
and Yarg Ould Salem. The hearing shed light on the arguments of both
sides, in addition to giving the children an opportunity to express their
views on the matter.

. Following the hearing, the Committee conducted an on-sight investigation

in Mauritania in accordance with article 45 of the Charter and section XV
of the Revised Communication Guidelines. The investigation took place
from 27 to 30 March 2017. The aim of the investigation was to ascertain
fact with regards to the allegations of the practice of slavery in Mauritania.

Summary of Alleged facts

. The Complainants allege that Said Ould Salem, born in 2000 and his

younger brother, Yarg Ould Salem, were born in 2003 to a Haratine
mother, part of Mauritania's slave class. It is therefore alleged that
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Said and Yarg became automatically slaves to the to the El Hassine
family.

6. The Complainants further allege that Said was required to look after the
family's herd of camels, spending the majority of his time out in the bush
with the animals, sleeping and eating in a make-shift camp. Yarg was also
forced to undertake domestic chores including cooking, cleaning, washing
closes and buying goods from the market. Besides, Yarg is required to
assist his brother Said in looking after the camels from time to time.

7. The Complainants allege that the two boys worked seven days a week
without pay, with no time off (even on Fridays), no time to play; instead
they regularly faced corporal punishments. According to the Complainants,
both Said and Yarg were not called by their given names in the El Hassine
family rather they were called 'slaves'. The children were allowed to eat
only leftovers. Furthermore, unlike the other children in the family, the two
boys did not attend school nor did they learn the Quran.

8. The Complainants further allege that Said went to the Police
Commissioner with his aunt after escaping in April, 2011 and the aunt
filed a complaint on 19 April 2011 against Cheik Ould Hassine and his
brothers Nedhirou Ould El Hassine, Mohamed Ould El Hassine and Tijani
Ould El Hassine for holding her sister's children as slaves. The complaint
was reportedly duly investigated, and charges were brought under
the 2007 law, which criminalizes slavery. The charges were laid against
Ahmed Ould El Hassine and his sister Oumekelthoum Mint El Hassine for
practicing slavery over a child and depriving a child of education; against
Mohamed Ould Sidi Mohamed, an employee of the El. Hassine family,
against whom charges have not been pursued, at least for the time being,
because of uncertainty over his identity. Charges were also brought
against the remaining El Hassine brothers for failing to denounce a crime
of which one was aware and the boys' mother for assisting in the
deprivation of a person's liberty. The case was then referred to the
Criminal Court in Nouakchott.

9. It is the Complainants allegation that in November, 2011 Ahmed Ould
El Hassine was found guilty of holding the two brothers in slavery and
depriving them of schooling. He was sentenced to two years of
imprisonment and fined 500,000 MRO (roughly USD$1500) while his
sister was acquitted of the same charges. The complainants further
allege that the other four El Hassine brothers were convicted and each
received 2 year suspended sentence and were each fined 100,000 MRO
(roughly USD$300) while the boys' mother received a two years
suspended sentence and was fined 500,000 MRO (roughly USD$1500)
awarding a joint compensation of 840,000 MRO (roughly USD$2500) for
Said and 240,000 MRO (roughly USD$700) for Yarg.

10. Despite the unsatisfactory decision of the Court, the Complainants allege
that the State Prosecutor did not appeal the judgment on time.
Moreover, according to the Complainants, in less than four months’ time



1.

11.

after conviction, the slave-owner was released on bail for the sum of
200,000 MRO (roughly USD$600) without any prior communication to the
lawyer representing the victims.

Finally, the Complainants allege that an appeal hearing, initially scheduled
for November 2, 2015 was repeatedly postponed due to, initially, the
absence of the President of the Criminal Chamber of the Court of Appeal
and subsequently due to the inability of the authorities to locate Ahmed
Ould EI Hassine following his change of address. The Complainants
submitted that it is unclear what, if any, steps have actively been taken by
the authorities to locate the convicted slave owner who is also
presumably in breach of his bail conditions.

The Complaint

12.Based on the above facts, the Complainants allege that the Republic of

Mauritania is in violation of Articles 1 (Obligation of State Parties), 3
(Non-Discrimination), 4 (Best Interests of the Child), 5 (Survival and
Development), 11(Education), 12 (Leisure, Recreation, and Cultural
Activities), 15 (Protection from Economic Exploitation), 16 (Protection
Against Harmful Social and Cultural Practices) and 29 (Prevention of Sale,
Trafficking and Abduction of Children) of African Charter on the Rights
and Welfare of the Child.

The African Committee’s Analysis on Decision of Admissibility

13.The ACERWC notes that the current Communication is submitted

pursuant to Article 44 of the ACRWC which allows the Committee to
receive and consider complaints from “any person, group or non-
governmental organization recognized by the Organization of the African
Unity, Member States, or the United Nations on matters covered by [the
Charter]”. The Complainants, therefore, have submitted that they have
the competence to submit the communication as a recognized Non-
Governmental Organisations. The Complainants also stated that the
communication is directed against a State Party to the African Children’s
Charter, as the Respondent State ratified the ACRWC on 21
September 2005, and the alleged violations of the rights enshrined in the
Charter have allegedly been committed in the jurisdiction of the
Respondent State.

14.The Committee also notes that MRG is an international human rights

organization registered in the UK and SOS-Esclaves is a Non-
Governmental Organization based in Mauritania. Moreover, it is also noted
that the Communication is submitted on matters covered under the
ACRWC. Therefore, the Committee is of the view that the Complainants
have the capacity to submit a Communication in accordance with Article
44 of the ACRWC.

15.As provided under Section Il and Section IX of the Revised

Communication Guidelines, the admissibility of a communication



16.

17.

submitted pursuant to Article 44 is subject to conditions relating to
authorship, form and content as considered below.

Requirement as to Authorship

Section | (3) of the Revised Guidelines on Consideration of
Communications by the ACERWC (the Revised Communication
Guidelines)provides a communication may be presented on behalf of a
child victim without her/his agreement on condition that the complainant is
able to show that her/his action is taken in the supreme interest of the
child. The Complainants have submitted the communication on behalf of
Mauritanian children; Said Ould Salem who is 16 years old and Yarg Ould
Salem who is 13 years old, whose rights under the Charter have been
violated by the Respondent State.

The Committee notes that the communication explicitly states the names
of the authors, which are recognised Non-Governmental Organizations;
and the complaint is submitted on behalf of Said Ould Salem and Yarg
Ould Salem, Mauritanian children in the Respondent State. In addition, the
Committee notes that the Complainants have provided arguments that the
submission is made in the best interests of the victims. Therefore, the
Committee holds the view that the Complainants have complied with
Section 1(3) of the Revised Communication Guidelines.

Requirements as to Form

18.

1.

The Complainants submit that the present Communication satisfies the
requirement as to form as set out in Section 2 (2) of the Revised
Communication Guidelines, which states that a Communication can only
be considered by the Committee if it is not anonymous, it is written in one
of the official languages of the Committee, it concerns a State Party to the
Charter and it is duly signed by the applicant or her/his representatives. In
this regard, the Committee is of the view that the Author of
the Communication has been identified and relevant details of the
Communication have been provided to the Committee. The
Communication is written in English which is one of the official languages
of the Committee and it is made against a State Party to the Charter.
Therefore, the Committee concludes that the Complainants have complied
with the requirement of form as laid down in the Communication
Guidelines.

Requirements as to Content

Laying down requirements as to the content of a communication,
Section IX (1) (a) of the Revised Communication Guidelines prescribes
that a Communication has to be compatible with the provisions of the
Constitutive Act of the African Union or with the Charter on the Rights and
Welfare of the Child. The Complainants submitted that this condition is



satisfied since the Communication is presented pursuant to Article 44 of
the African Children’s Charter in order to strengthen the observance of the
ACRWTC's provisions in Mauritania and to contribute to the establishment
of a vibrant, legally coherent African children's rights regime. The
Committee notes that the communication is compatible with the
Constitutive Act of the AU and the Charter as it concerns alleged violations
of the provisions of the Charter. In this regard, the Committee makes
reference to the Decision of the African Commission on Human and
Peoples’ Rights (the Commission/ACHPR) in the case Frederick Korvah
v. Liberia’ which sets the jurisprudence that for the content of the
Communications to be considered compatible with the concerned
instrument, it suffices to prove that the applicant invokes provisions of the
particular law which are presumed to have been violated. Therefore, it is
the Committee’s position that the Communication meets the requirements
under Section IX (1) (a) of the Revised Communications Guidelines.

20.The Committee also notes that the communication is presented in a

21.

professional, polite and respectful language, making it compatible
with Section IX (1) (F) of the Revised Communication Guidelines.

Pursuant to Section IX (1) (b) of the Revised Communication Guidelines,
a communication should not be exclusively based on information
circulated by the media. The Committee has learned that the factual basis
of the present Communication rests on the information gathered through a
direct contact between SOS-Esclaves and a local lawyer with the two
boys, as well as from country visits by Minority Rights Group International
to Mauritania and meetings with the two boys. Therefore, the Committee is
of the view that the alleged facts are not solely based on information
circulated by the media; hence it satisfies the requirement under Section
IX (1) (b) of the Revised Communication Guidelines.

22.According to Section IX (1) (C) of the Communication Guidelines,

a communication shall not raise matters pending settlement or
previously settled by another international body or procedure in
accordance with any legal instruments of the African Union and principles
of the United Nations Charter. As far as the inquiry made by the
Committee goes, the Communication under consideration does not raise
matters pending settlement or previously settled by another international
body or procedure in accordance with any legal instruments of the Africa
Union and principles of the United Nations Charter. In this regard and as
part of the investigation, the Committee officially requested the African
Court on Human and Peoples’ Rights and the ACHPR if the matter in the
Communication at hand has ever been brought to their attention. In its
response, the ACHPR informed the Committee that the matter has never
been presented to the Commission. Consequently, the Committee holds
the view that the Communication has complied with the requirement in
Section IX (1) C) of the Revised Communication Guidelines.

' See African Commission on Human and Peoples' Rights, Frederick Korvah v. Liberia,
Communication No. 1/88 (1988) para 6



23. Section IX (1) (d) of the Revised Communication Guidelines provides that
the author of a communication should exhaust all available and accessible
local remedies before it brings the matter to the Committee. The issue of
exhaustion of local remedies requires further explanation. As the
ACERWC elucidated in its previous decisions, the requirement to exhaust
domestic remedies is only applicable with regards to remedies, which are
‘available, effective and sufficient'.? As the Commission clarified in many of
its decisions, a remedy is considered to be available if the petitioner can
pursue it without impediment or if he/she can make use of it in the
circumstances of his/her case. According to the Commission, “the word
‘available' means 'readily obtainable; accessible’; or ‘attainable, reachable;
on call, on hand, ready, present; convenient, at one's service, at one's
command, at one's disposal, at one's beck and call'. In other words,
remedies, the availability of which is not evident, cannot be invoked by
the State to the detriment of the Complainant.> The Commission
defined the word ‘effective’ as “adequate to accomplish a purpose;
producing the intended or expected) result,” or ‘functioning, useful,
serviceable, operative, in order; practical, current, actual, real, valid”.* As
the Commission underscored, a remedy is effective if it offers a prospect
of success. If its success is not sufficiently certain, the remedy cannot
meet the requirements of availability and effectiveness.® A remedy is
considered to be sufficient if it is capable of redressing the complaint.

24.In the matter at hand, the Complainants indicated that the Respondent
State has enacted penal laws that criminalise holding persons as slaves.
On its face value, Mauritania's legal and institutional framework appears to
offer protection against slavery. The adoption, on 3 September 2007, of
the Slavery Act criminalizing slavery and punishing slavery-like practices
appeared as a significant step in combating against. However, various
reports show that there is lack of effective implementation of this law. For
instance, in 2014, the UN Special Rapporteur on Contemporary Forms of
Slavery noted that “the enforcement of the 2007 anti-slavery law relies
solely upon the police and judiciary, who have shown a reluctance to
follow up on allegations of slavery-like practices, with most cases being
closed without any proper investigation."® Similarly, in its 2014/15 Report,
Amnesty International reported that implementation of the anti-slavery law
in practice remained poor, stating that "court cases were subject to long
delays."” Amnesty International further indicated that between 2010 and
the end of 2014, at least six cases of slavery were submitted to the

2 See Institute for Human Right and Development in Africa (IHRDA and other on behalf of Children
of Nubian descent v. Kenya, Communication No. Com/002/2009, para 28.

* See Anuak Justice Council V Ethiopia Communication no. 299/2005, para 51.

* See Anuak Justice Council v. Ethiopia (n 3 above) para 52.

® See Anuak Justice Council v. Ethiopia (n 4 above).

5 United Nations General Assembly, Human Rights Council, Report of the Special Rapporteur on
contemporary forms of slavery, including its causes and consequences, Gulnara Shahinian:

Follow-up mission to Mauritania, 27th Session, A/HRC/27/53/Add.l, 26 August 2014, para 11.
" Amnesty International Report 2014/15: The State of the World's Human Rights. London: Amnesty
International, 2015 p. 245. Available at: https://www.amnesty.org/en/documents/poll0/0001/2015/en/
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Public Prosecutor but no ruling on any of them had been made by the end
of 2014.°

25.This shows that seeking a criminal conviction of one's slave master
and obtaining compensation for one's deprivation of liberty, which exists
in theory, is not effective in practice. In defining “effective remedy”, the
Commission emphasized that the remedy should be practical, current,
actual, real and valid to be considered as effective remedy.® According
to the Commission, the remedy, which exists in theory but not in practice,
cannot be considered to be effective. Moreover, as the Council of Europe
in its practical guide on admissibility criteria underscored, "the existence of
remedies must be sufficiently certain not only in theory but also in
practice.”™

26.Dealing on similar issues, the ACERWGC, in the Center for Human Right
and other on behalf of Talibes v. Senegal case, held the view that: ‘while it
was apparent that penal laws were in existence proscribing the practice of
forcing children to beg, Senegal had made little effort to enforce such
provisions: as of 2011, only 10 cases had been brought resulting in 9
convictions but with the duration of imprisonment being minimal. In such
circumstances, this Committee was of the view that the avenue of
pursuing a criminal complaint was inefficient.’” Similarly, in the present
communication, the Committee concurs with the Complainants
submission that ‘any remedies that may be available in theory under the
2007 Act, under which there has only been one conviction to date with a
sentence not meeting the minimum prescribed by law, are neither effective
nor sufficient in practice.’

27.In their submission, the Complainants argued that it is not the obligation
of victims but that of the Respondent State’s to move criminal process
forward. According to the Complainants, victims of human rights
violations (where are considered as criminal offences under a State's
domestic laws) have little control over the criminal process. In this
regard, the ACHPR has consistently ruled that: ‘Whenever there is a crime
that can be investigated and prosecuted by the State on its own initiative,
the State has the obligation to move the criminal process forward to its
ultimate conclusion. In such cases, one cannot demand that the
complainants or the victims or their family members assume the task of
exhausting domestic remedies when it is up to the State to investigate the
facts and bring the accused persons to court in accordance with both
domestic and international fair trial standards.’’® Instead, by failing to

. Amnesty International (n 7 above).

® See Anuak Justice Council v. Ethiopia (n 4 above).

% Council of Europe/European Court of Human Right (2014) Practical Guide on Admissibility
Criteria para 72.

" Centre for Human Right and other on behalf of Talibes v Senegal Communication No.
Com/001/2012, para 38

2 African Commission on Human and Peoples' Rights, Article 19 v Eritrea, Application No
275/2003, para 72. See also African Commission on Human and Peoples' Rights, Dr Farouk
Mohamed I[brahim v Sudan, Communication No.386/10, 19-25 February 2013.



properly investigate a criminal matter of which it has been notified and to
move the criminal process forward to its ultimate conclusion within a
reasonable time, a State ‘forfeif[s] its prerogative to deal with the matter
domestically.’"

28.In the matter at hand, four years have lapsed since an appeal was

29.

30.

lodged by the State Prosecutor against the decision of the Criminal
Court of Nouakchott. However, after four years, no decision was given on
the file lodged by the prosecutor. This indicates that the Respondent State
failed to properly investigate a criminal matter of which it has been
notified and to move the criminal process forward to its ultimate
conclusion within a reasonable time. Consequently, the Committee
believes that the two boys in the present case cannot be expected to
assume the task of exhausting domestic criminal remedies but that it is
instead for the Respondent State to move the criminal process forward to
its ultimate conclusion in a timely manner, which it has failed to do.

In the Communication of children of Nubian descents V Kenya, the
Committee took the view that “the Complainants can be exempted from
exhausting local remedies if such an attempt would be or is unduly
prolonged, which is an explicitly mentioned exception under Article 56[5] of
the African Charter.”"* The Committee further underscored that “an unduly
prolonged domestic remedy cannot be considered to fall within the ambit
of ‘available, effective, and sufficient' local remedy.”15 In the present
matter, the Commitiee has learned that the victims have not caused the
delay, and indeed through their lawyer they have repeatedly sought to
ensure a hearing of the appeal. The Committee notes that four years
have lapsed by the time the Complainants lodged this communication. As
it is noted in the Children of Nubian Descendants Communication “a year
in the life of a child is almost six percent of his or her childhood... the
implementation and realization of children’s rights in Africa is not a matter
to be relegated for tomorrow, but an issue that is in need of proactive

immediate attention and action.”” The Committee is of the view that, the
delay caused in relation to the present communication is not in the best
interest of the child and amounts to undue delay that triggers the exception
to the requirement to exhaust any local remedies.

Pursuant to Section IX (1) (E) of the Revised Communication Guideline,
the Communication should be presented within a reasonable period after
exhaustion of local remedies at the national level. The Committee is of the
view that this requirement is fulfilled since this Communication is brought
within a reasonable period of time, after waiting for four years to get
remedy from local arena.

3 Article 19 v Eritrea (n 11 above).
" See IHRDA and other on behalf of children of Nubian descent V Kenya (n 2 above) para 31.
'® See IHRDA and other on behalf of children of Nubian descent V Kenya (n 2 above) para 32.



vi.

31.

Decision on Admissibility

On the basis of the above arguments and analysis, the African Committee
of Experts on the Rights and Welfare of the Child notes and concludes
that the Communication submitted by the authors has fulfilled all the
admissibility conditions as laid down in the Committee’s Guidelines on
Consideration of Communication; and it is accordingly declared
admissible.

Submissions on the Merits of the Communication

The Complainants’ Submission on the Merits

32.The Complainants’ allegations are based on the fact that Mauritania has

failed to adequately and effectively enforce the 2007 law criminalizing
slavery and to ensure that the members of the family who have held the
two boys in slavery were charged with offences and received sentences
and punishments commensurate to the seriousness of their actions.

33.The Complainants argue that Mauritania has failed to ensure that the

appeal against the unduly lenient sentences and the amount of
compensation awarded is heard promptly; and has failed to ensure that
the absconded slave master is located and brought to justice.

34.The Complainants submit that through its failure to adequately enforce the

provisions of the 2007 anti-slavery law in respect of those who held the
two boys in slavery, the Government of Mauritania is in breach of its
negative and positive obligations in relation to various rights under the
Charter. The complainants therefore argue that the Government is
necessarily in breach of its duty under article 1 (obligation to take
measures) of the Charter.

35. The Applicants submit that the difference in treatment faced by Said and

Yarg in respect of their rights amounts to discrimination. In this regard, the
Complainants submit that the Respondent State assumes the
responsibility of preventing and investigating acts of discrimination, and
punishing perpetrators with a view to ensuring redress to the victims. In
the same token, the Complainants argue that the treatment of Said and
Yarg and the failure of the Government to prevent such treatment and
provide effective remedy violated their rights to education, survival and
development, leisure, recreation, and cultural activities, protection form
economic exploitation, protection against harmful social and cultural
practices, and protection from sale, trafficking and abduction of children.
The Complainants further argued that the delay in the court proceedings is
a violation of the best interest of the child.

The Respondent State’s Submission on the Merits

36.The Respondent State submitted that the legislative framework of

Mauritania provides a solid basis for the protection of children against
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abuse and all forms of exploitation; specific protection measures indicated
include act 2003-025 on the Trafficking in Persons and act 2015-031
which strengthened the protection in relation to slavery and slavery-like
practices on minors. The Respondent State indicated that in the law of
Mauritania no one can be subject to slavery, torture and other cruel,
inhuman or degrading treatment or punishment. According to the
Respondent State, these practices clearly constitute crimes against
humanity and are punishable by the law. It was also the Respondent
State’s submission that in 2014, the Mauritanian Government, reiterating
its commitment towards implementing the recommendations of the Special
Rapporteur of the United Nations against contemporary forms of slavery,
has adopted a roadmap which outlines a series of concrete measures
which are deemed to be taken to address the challenges of slavery and
slavery like practices in the Country.

37.The Respondent State further stated that Mauritania is in the process of

developing a plan of action against child labor in partnership with the
International Labor Organisation to combat the exploitation of children.
Among the key activities of this Action Plan was the adoption Act 2015-
031 on 10 September 2015, which amended the 2007 Slavery Act, and
makes slavery a crime against humanity, imprescriptible and aggravates
the penalty. The 2015 Act also established specialized courts, which have
been created in each area to support more effectively the claims brought
against slavery.

38.The Respondent State also submitted that beyond taking legislative

measures, other appropriate measures have been taken to enable the
victims of slavery to get civil status, through which Said and his brother
Yarg have benefited from ease of enrolment into schools.

39.The Respondent State further informed the ACERWC that the

Government of Mauritania undertook the necessary measures to
prosecute the El Hussain family without reluctance. The Respondent State
argued that the granting of bail to Ahmed Ould Hassine was done after
several requests and contrary to opposition by the public prosecutor. On
22 June 2011 and 25 January 2012 Ahmed Ould Hassine requested for
bail and was denied because of the seriousness of the alleged offences.
After 11 months of detention, bail was granted by the criminal chamber of
the Supreme Court despite the constant opposition by the Public
Prosecutor owing to the gravity of the offence in question.

40. The Respondent State submitted that, basic education is compulsory and

41.

free. Act 2001-054 imposes the schooling of children up to the age of 14
years. Measures are being taken to reduce the disparities in school
enrolment in geographic areas where disadvantaged groups exist.

The Respondent State evasively denied all the allegations of the violations
of the rights of Said and Yarg under the Charter; by submitting that there is
no phenomenon of slavery in Mauritania and indicating the due diligence
of the Government of Mauritania in responding to the challenges faced by

11



vii.

viii.

Said and Yarg by prosecuting El Hassin family and according social
protection mechanisms to the children.

Third Party intervention

42.0n 7 October 2016, Anti-Slavery International, a London-based INGO that

has over 20 years working experience in the Respondent State, applied to
be allowed to make third party intervention submissions. The third party
intervener submitted that many descendants of slaves in the Respondent
State remain in slavery to this day, under the full control of their traditional
masters. They are treated as property, and receive no payment for their
work. Men primarily herd cattle or work on their masters’ farmland, while
women are mostly engaged in domestic work, carrying and nursing the
master’s children and often shepherding animals. Girls and boys start work
for their masters a very young age, the domestic duties include fetching
water from wells, collecting firewood, cooking washing clothes, cleaning,
caring for the children of their master, and setting up and moving tents. It
was also submitted that the children of slaves are considered the masters’
property and, like other slaves, can be rented out, loaned, given as gifts in
marriage or inherited by the masters’ children.

43. Anti-Slavery International submitted that the total destitution in which

children in Mauritania find themselves leaves them highly vulnerable to
further exploitation (including sexual exploitation). Girls in slavery are often
subjected to rape and sexual violence, and other men they encounter on
leaving slavery may also view them and treat them as sexual property.
Additionally, girls may have children themselves, which involves additional
economic and care responsibilities and stigma. For those who do find
sources of support in the short-term (usually family members who are no
longer in slavery, or anti-slavery organizations), the lack of identity
documents creates a huge barrier to access State services. In this regard,
it was further submitted that to obtain ‘civil status’, the applicant must
provide parents’ details, which are often unknown to children who are
victims of slavery. As a result, children therefore have difficulty accessing
education; they are often years behind other children, so need time to
catch up before they can integrate into formal schools, but public schooling
beyond the age of 10 is only available to those with identity cards. This
perpetuates children’s social isolation and disempowerment; it prevents
their access to the key opportunity to break the generational cycle of
poverty and exploitation.

Issues for investigation by the ACERWC

44 Following the arguments made by all the parties involved in the

Communication, the ACERWC has framed the following issues as matters
of deliberation and investigation with a view to informing its Decision:

i. Whether the Respondent State has failed to discharge its
obligation, under the principle of the best interest of the child, in

12



effectively and promptly prosecuting the perpetrators of the
individuals involved in the alleged violations of the rights of the
two children, Said Ould Salem and Yarg Ould Salem;

ii.  Whether the Respondent State has violated the various rights
and obligations as they are prescribed in the African Children’s
Charter, and as they are related to the two brothers Said Ould
Salem and Yarg Ould Salem; the rights and obligations include
education, survival and development, leisure, recreation, and
cultural activities, protection from economic exploitation,
protection against harmful social and cultural practices, and
prevention of sale, trafficking and abduction of children; and

ii. In cases where the Respondent State has not found in
compliance with its obligations as they are prescribed in the
African Children’s Charter, what remedies are the victims
entitled for.

ix. The Committee’s analysis on the merits of the alleged violations

Alleged violation of article 1 on general measures of implementation

45. Article 1 of the African Children’s Charter provides for the obligation of
State Parties with respect to the provisions of the Charter. According to
Article 1 of the African Children’s Charter, State Parties are expected to
take legislative and other measures such as administrative or judicial
measures to realize the rights of children enumerated under the Charter.

46.As part of the Respondent State’s obligation under article 1, the
Committee notes that the Government of Mauritania is under legal
obligation to take legislative and other measures in protecting children
from acts of slavery and its inevitable consequences.

47.The Committee notes that the obligation ‘to take legislative measures’
recognises actions to promote and protect the rights of the child and needs
a clear foundation in national legislation, as well as accompanying policies
and guidance that support its implementation. This in turn requires the
enactment and continuous review of national legislation and related
administrative guidance to ensure their compatibility with relevant
international norms and related standards on the rights of the child.

13



48.1t is also the Committee’s stance that implementation of the obligation as

to ‘legislative measure’ should be viewed in light of child protection
approach. Legislation which underscores the right of children to protection
from all forms of abuse, neglect, maltreatment and degradation is a
necessary element of the fulfillment of the obligation provided under article
1 of the Charter. The legislations should also contain the entire array of
protective measures, which shall include effective procedures for the
establishment of special monitoring units to provide support for the child
and for those who have the care of the child, as well as other forms of
prevention and for identification, reporting, referral, investigation, treatment
and follow-up in instance of child abuse and neglect.

49. With regard to the obligations of taking ‘other measures’, the Committee at

the outset notes that it is an overarching obligation, which also requires a
legislative basis for its implementation. ‘Other measures’ should therefore
not be seen as entirely separate from legislative measures. In this regard,
the Committee focuses on administrative and judicial measures that State
Parties are obliged to undertake with a view to protect and promote
children’s rights.

50. The Committee notes that administrative measures are broad as they

51.

cover a wide range of actions such as allocating sufficient resource,
coordination, and collaboration with other stakeholders. For instance,
considering the multi-sectoral nature of children’s rights, State Parties
should take in to account the fact that it is almost impossible to implement
the obligations under the African Children’s Charter fully under a single
agency. In this regard, the overarching responsibility of governments is
therefore to put in place a child rights governance system that ensures the
visibility, advancement and realisation of all children’s rights across the full
implementation processes of all role players. Further, State Parties should
also design and implement child sensitive national budgeting by
developing and using tools for making children visible in budgetary
processes at the national and sub-national levels, including in the context
of international cooperation, and in the context of regional economic
imperatives.

Regarding ’judicial measures’ the Committee notes that State Parties
should provide for judicially enforceable children’s rights with a view to
ensuring that children have access to the judicial system, if needs be
without parental assistance, to enable them to enforce their rights. The
Committee also endorses the need for the establishment of child-friendly
procedures as well as appropriate compensation in cases of breach of the
rights of children.'®

52.Following the above discussion, the Committee also approaches the

implementation of the obligations of State Parties as it is included in article
1 of the Charter in the context of the requirement of ‘due diligence’. The
Committee notes that while discharging their human rights obligations,
States are obliged to show due diligence to ensure the full realization of
human rights."” States’ due diligence is translated in the form of prevention
of human rights violations, investigation of violations, prosecution of

® UNCRC General Comment no 5 para 24.
7 Zimbabwe Huma Rights NGO Forum v Zimbabwe (2006) AHRLR 128 (ACHPR) 2006 para 146.
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perpetrators, and ensuring punishment of perpetrators. '® In order to
prevent violation of human rights, States must therefore identify vulnerable
groups prone to abuse and take special measures to prevent violence
from occurring. In cases where the violence has already occurred,
Governments are required to undertake exhaustive investigation and
ensure that commensurate compensation is rewarded to the victims.' In
the event where the State fails to show due diligence to prevent or
investigate violence perpetrated by third partles it assumes responsibility
under international law for non-state actors.?’ In this regard, all organs of
the State are required to act in due diligence and a breach caused by any
of the organs of the Government in preventing and investigating a violation
makes the State responsible under its international human rights
obllgatlons As the Inter American Court of Human Rights alluded, a
state is in violation of its duties ‘when the State allows private persons or
groups to act freely and with |mpun|ty to the detriment of the rights
recognized by the Convention’'?? (in this case the African Children’s
Charter).

23.In the matter at hand, the Committee’s decision should hence be based on
the assessment of the due diligence of the Respondent State. Put
differently, the issue is whether or not the Government of Mauritania acted
in due diligence in discharging its obligation towards Said and Yarg in
terms of prevention, investigation, prosecution, punishment, and remedy
by taking legislative and other measures. This begs the question as to
what determines if States have acted in due diligence or not.

54.International human rights jurisprudence including that of the African
Commission on Human and Peoples’ Rights suggests that human rights
obllgatlon of States are that of obligation of result, not obligation of
diligence.®® Therefore, the Committee is of the view that the due diligence
of the Respondent State is assessed by the result it has achieved through
the legislative and other measures it has taken in relation to the respective
issue. Of course, the Respondent State is not always breaching its
obligation whenever there is a violation of rights; rather the State is said to
be in violation of international duties when it has failed to undertake an
objective and government driven investigation towards the violation.?* If a
State is found to be in complicity by overlooking or condoning a certain
pattern of violence, the State has not shown due diligence to ensure the
realization of human rights.?® Moreover, it is the duty of the Respondent
State to prove that it has shown due diligence in implementing the laws or
redressing the alleged violation. Even though burden of proof lies on the
Applicants, jurisprudence suggests that unless the State proves the

"® Velasquenz Rodriquez v Honduras July 29, 1988, ICtHR (ser c) No 4/1988para 166.

'® Bousroual V Algeria Comm No 1588/2007 CCPR/C/29/D/1588/2007 para 11.

% Social and Economic Rights Action Center (SERAC) and Another v Nigeria (2001) AHRLR (ACHPR
2001) para 57.

* UNHRC General Comment no 31 para 4.

% Velasquenz Rodriquez v Honduras July (n 3 above) para 176.

# Association of Victims of Post Electoral Violence and Another v Cameroon (2009) AHRLR 47
(ACHPR 2009) para 110, 111 ; De Cubber v Belgium, application 9186/80, European Court of Human
Rights, judgment, 26 October 1984 para 35.

# \Jelasquenz Rodriquez v Honduras (n 3 above) 177.

% Zimbabwe Huma Rights NGO Forum v Zimbabwe (2006) AHRLR 128 (ACHPR) 2006 para 160.
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contrary of what has been allegzed, the Committee considers the allegation
of the Complainants to be true.®

55.The Complainants allege that the Respondent State is in violation of its
obligation under article 1 of the African Children’s Charter by failing to
prevent violation of the rights of Said and Yard through its inaction, and
failing to enforce the 2007 Slavery Act to prosecute and punish the former
slave masters and mistresses. The Committee notes with appreciation the
legislative measures the State Party has adopted including the 2015 Anti-
Slavery Act, which criminalizes slavery. Nevertheless, the Respondent
State has not indicated the specific measures it has been undertaking to
prevent slavery and to free children who are under slavery. The case
concerning Said and Yard was brought before the domestic courts after
the aunt of the children conveyed an application. The lower court only
convicted Ahmed Ould El Hassine for the crime of slavery but left the other
family members with impunity. Furthermore, its decision sentenced Ahmed
Ould El Hassine to 2 years of imprisonment, which is less than the
minimum years of imprisonment provided in the 2007 Slavery Act.

56.The Committee found from its fact-finding mission that the appeal has
been considered by the appellate court and a decision in favor of the two
victims has been given. Even though the situation of the two children has
improved currently, this does not relieve the Respondent State from being
accountable for the violation Said and Yard faced during the time of
slavery, by lack of appropriate prosecution, and prolonged court
proceeding. A change in the status of victims for better does not change
the status in relation to the ‘accountability of the government in terms of
the act of violation committed against human rights’.?’

57.Concerning the decision of the lower court and the prolonged appeal, the
Respondent State argued that the judiciary has its independence in
handling cases and hence other organs may not interfere in proceedings.
The Committee views the State apparatus as one entity. All organs of the
Government have a duty to respect, protect and fulfill the rights recognized
under the Charter. Moreover, States may not invoke their internal
Government structures as a justification for their failure to meet their
obligations under the Charter. In this regard the Committee shares the
view of the UN Human Rights Committee in that “the executive branch that
usually represents the State Party internationally...may not point to the
fact that an action ... was carried out by another branch of government as
a means of seeking to relieve the State Party from responsibility.”2®

58. As aforementioned, the duty of due diligence is measured by result and
requires prevention, investigation, prosecution and punishment. The
Committee notes that the Government of Mauritania has taken legislative
and other measures to criminalize slavery and prosecute the El Hassin
family. However, the measures taken by the Government fall short of
preventing the violations of the rights of Said and Yarg, which took place
for more than 11 years. The Committee further notes that the investigation

? Bousroual V Algeria (n 4 above) para 9.4.
#" L aw Office of Ghazi Suleiman v Sudan (2003) AHRLR (ACHPR 2003) para 40.
8 UNHRC General Comment no 31 para 4.

16



was not State driven as the aunt of the victims took the initiative to bring
the case to the attention of the police and the appeal was also initiated by
the lawyer of the victims. Moreover, the investigation and court proceeding
was unduly prolonged and contrary to the best interest of the child as
indicated in the admissibility ruling of this decision. With regards to
prosecution and punishment, the Committee finds that the Respondent
State has not shown due diligence to prosecute all the perpetrators of the
violations, furthermore the one that was prosecuted has been released on
bail and the police are not able to locate him. Such failure on the part of
the Respondent State reflects ignorance that leaves perpetrators with
impunity and does not send a deterring massage for other slave masters.
Therefore, due to lack of due diligence in preventing the enslavement of
Said and Yarg, taking proactive measures to investigate the violation and
effectively prosecute and punish all perpetrators, as well as failing to
ensure effective remedy to the victims, the Committee finds the
Respondent State in violation of its obligation under article 1 of the African
Children’s Charter which requires it to take all the necessary measures
possible to respect, protect, promote, and fulfill the rights enumerated in
the Charter.

Alleged violation of article 3 on non-discrimination
59. Article 3 of the African Children’'s Charter provides that “Every child shall

be entitled to the enjoyment of the rights and freedoms recognized and
guaranteed in this Charter irrespective of the child’s or his/her parents’ or
legal guardians’ race, ethnic group, color, sex, language, religion, political
or other opinion, national and social origin, fortune, birth or other status.”
The Complainants alleged that the two brothers were treated differently
from other children in their former master's house. They were held as
slaves, required to work seven days a week without pay, without rest, were
not allowed to attend school and were not afforded time for play. It was
further alleged that the discrimination the children has faced resulted in
violation of their right to development, education, leisure, their right not to
be subjected to child labor as well as their right not to be subjected to
inhumane and degrading treatment. The Complainants also stated that
while other children in the house were referred to with their names, the two
brothers were simply called ‘slave’. The Applicants further alleged that the
differential treatment to which the two boys were subjected was solely
based on the fact that they belonged to the Haratine ethnic group, who are
victims of slavery in Mauritania.

60. Moreover, the Committee, from the records of the hearing, learned that

61.

Said and Yarg testified that they are subjected to different treatment which
amounts to discrimination. Both from the submissions of the Complainants
and the testimony of the two brothers, the Committee noted that the two
brothers were treated differently than the other children in the household
due to their status as slaves.

Following the submissions, the Committee deliberated on whether the

different treatment that the two brothers have been subjected to amounts
to discrimination or not. The Committee shares the view that for a
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differential treatment to be justified “the reasons for possible limitations
must be founded in a legitimate State interest and limitations of rights must
be strictly proportionate with and absolutely necessary for the advantages
which are to be obtained”.”® The Committee notes that slavery is clearly
prohibited under the national law of Mauritania and various international
human rights laws. In the matter at hand the differential treatment that
Said and Yarg have been subjected to emanates from the fact that they
are considered as slaves of the El Hassin family, and that does not in any
way justify the different treatment; hence it amounts to discrimination
under the Charter.

62. The Committee then proceeded in analysing the legal responsibility of the
Respondent State taking the fact that the act of discrimination was
committed by private individuals. It is the Committee's view that the
Respondent State has the duty to protect children from discrimination in
the enjoyment of their rights in the Charter. The duty to protect has two
limbs. The first is the duty to take preventive measures against
occurrences of violations of human rights by private actors; and the
second is the duty to take remedial measures once the violations have
occurred.® In line with the preventive aspect of the duty to protect, States
‘must take reasonable steps to prevent human rights violations and carry
out investigation to impose the agpropriate punishment and to ensure the
victim’s adequate compensation’.

63.In the Communication at hand, Said and Yarg were facing discriminatory
treatment in the exercise of their rights recognized in the Charter by the
members of the El Hassin family for 11 years until they escaped from the
house. Even though the Government ratified international treaties and
enacted laws that protect children like Yarg and Said from discriminatory
treatment, such laws were not effectively implemented to their benefit. The
failure by the Government to effectively implement laws and its inability to
prevent the discriminatory treatment of Said and Yarg is a violation of the
duty to protect under Article 3 of the African Children’s Charter.

64. Moreover, the Committee shares the position that the duty to protect
extends to conducting investigation, identifying those responsible for the
violation, imposing punishment and providing effective remedy to the
victims, when the right is violated.* The effectiveness of a remedy can be
measured by its proportionality to the harm caused and its timeliness. In
the Communication at hand, the Government prosecuted only few
members of the El Hassin Family and only one of them (Ahmed Ould El
Hassine) was convicted for the crime of enslavement that resulted in the
discriminatory treatment. However, all the members of the family
participated in the discriminatory treatment of the brothers, ended up with
impunity. Additionally the judicial remedy was unduly prolonged, placing

2 Legal resources Foundation v. Zambia, Communication No. 211/98, para 67.

° 5 Manisuli General International Human Rights Law: Six Decades After the UDHR and Beyond
(2010) 405.

*' Velasquez Rodriguez v Honduras (n 3 above) para 174.

%2 As above.
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