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THEREPUBLICOFUGANDA

INTHEHIGHCOURTOFUGANDAATKAMPALA

(CIVILDIVISION)

MISCELLANEOUSCAUSENO.127OF2016

1.MUHINDOJAMES

2.MUHUMUMARTINE

3.TOPOTHCHARLES

4.KIBERUALI :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::APPLICANTS

VERSUS

ATTORNEYGENERAL::::::::::::::::::::::::::::::::::::::::::::::::::::::::::RESPONDENT

BEFOREHON.JUSTICESSEKAANAMUSA

RULING

TheapplicantsfiledanapplicationforEnforcementofrightsseekingthe

followingdeclaratoryorders;

a)A declaration thattheabsenceofadequateproceduregoverning

evictionsisaviolationoftherighttolife,righttodignityandproperty,

underArticles22,24and26ofthe1995ConstitutionofUganda;

b)Adeclarationthatthedelay,refusalorfailureoftheGovernmentof

Ugandatoputinplaceclearandadequateproceduralmechanismsto

ensurerespectandprotectionforhumanrightsnormsandstandards

before,duringandafterlandevictionandresettlementactivitiesisin

contraventionofthecorestateobligationstorespect,protectand

fulfiltherightsundertheCovenantonEconomic,SocialandCultural

rights;



2

c)An Order compelling the Government of Uganda to develop

comprehensiveguidelinesgoverninglandevictionsbefore,duringand

afterthefact.

d)ThatCostsbeprovidedfor.

Themaingroundsuponwhichthisapplicationispremisedarethat;

1.That21yearsafterthepromulgationoftheUgandaConstitution

(1995)and18yearsaftertheenactmentoftheLandAct(1998)the

GovernmentofUgandahasunjustifiablyfailed,ignored,neglectedor

otherwise refused to putin place clearmeasuresorprocedures

consistentwiththeConstitutionandUniversallyacceptednormsand

standardsfortheregulationofevictionandresettlementofpersons

affectedbydevelopmentprojects;

2.Thattheactions/omissionsoftheGovernmentinfailuretoputin

placeproperproceduralandinstitutionalmechanismsgoverningland

evictionshasabettedtheprevalenceofhumanrightsviolationssuch

aslossofproperty,inhumananddegradingtreatmentandlossof

meansoflivelihood,causedbydevelopmentinduceddisplacementof

personsacrossthecountrycontrarytotheArticles22,24and26of

the1995Constitution.

3.ThattheInternationalHumanRightsinstrumentsincludinginteralia

theInternationalCovenantonCivilandPoliticalrights(ICCPR)and

InternationalCovenanton Economic,Socialand CulturalRights

(ICESCR)towhichUgandaissignatory,enjoingovernmentwiththree

coreobligations;thedutytorespect,toprotectandtofulfilhuman
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rightsofpersons;and

4.ThatintheinterestoffosteringHumanRights,andtheConstitutional

visionofasocioeconomicandpoliticalorderbasedonthebillof

rights,socialjustice and progress that the court allows this

applicationandgrantstheorderssought.

Thisapplicationwassupportedbyseveralaffidavitsbutthemostrelevant

oneswerethoseofLatim Alex,Topoth Charles,Kiberu Ali,DrZahara

NampewoofHURIPEC,JosephNserekoandDavidSsempala.Thesum

effectofalltheaffidavitsisthattherearegrossviolationsofrightsin

Ugandaarisingfrom forcefulevictionsinUgandafrom bothPublicand

privatelandsince1970.

KIBERUALI(4thApplicant)statedthatheboughtlandinMbuyafrom Yusuf

Sentogoin2009andtookpossessionofthesameandconstructedthereon

his house.Uganda Railways needed land fordevelopmentand thus

surveyeditandthatheawaitedcompensation.Nodevelopmenttookplace

until2014whenanevictionnoticewaspublishedinpapers.

However,KCCAdemolishedhousesofcommunitymembersincludingthat

ofthe4th Applicanton26th July2016about11:00pm.Peoplewerenot

allowedtimetosavetheirpropertyandthelittletheysavedwasstolen.

Thattherewasindiscriminateuseofteargas,whichledtolossofsome

lives.

Thattheyapplied forand gotinterim orders which were disregarded;

mediationyieldednoresults;todatenodateisfixedtoheartheircase.That

hehassufferedlossofearningsanddescentincome;dependentsrights

have been violated,families have been scattered as a resultofthe

displacementofpeople and causing socialinsecurity.A schoolwas

demolishedandthecommunityhasbeendeniedaccesstoeducationasa

result.

LATIM ALEX–statedthathisparentstookoccupancyoflandlocatedin

Rwamutonga village,Katanga Parish in Bugambe Sub-county,Hoima

Districtin1968afteraMulukaChiefandaMutongolechiefgavethem land
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forpurposeofcottongrowing.AftertheAsiansleft,theyoccupiedtheland

peacefully.

In1977,aoneTibagwaJoshuaapproachedhisparentsrequestingtobe

allowedtograzecattlewithafeederpathcreatedasboundarybetweenthe

portionsofTibagwatowardsRiverRwamutonga.Variouspeoplesettledon

thelandtooandbuiltbothpermanentandsemipermanenthouses.That

McAlesteranAmericancompanycamelookingfortitledlandamountingto

2000 acres,Tibagwa who owned only 300 acres opened boundaries

extending to otherpeoples’land.A case oftrespass was reported;

politiciansintervenedandthetwopartiesenteredintoaConsentJudgment.

On25thAugust2014at6am gunshotswereheard,Tibagwainpresenceof

RDC,PoliceandArmyevictedwholevillagesleadingtolossofproperty,

over200 people were affected.People were beaten,lives were lost,

people’slivelihoodswereaffectedandturnedtodisplacedpersonslivingon

reliefandincamps;childrenstoppedgoingtoschool,accesstohealthcare,

cleanwaterandfoodhavebeenaffectedasaresult.

TOPOTHCHARLES-3rdApplicantstatesthatLandevictionsinKaramojaare

historic.In1983,UgandaNationalLiberationArmy(UNLA)displacedmany

people;in2013,anInvestorJanMagal&Co.Ltdcamewithanexploration

licensefrom MinistryofEnergyandMineralsandstartedexcavationsin

Lotongirsite.Whenpeopledemonstrated,JanMagal&Co.withthehelpof

UPDF personnelfenced off63 square kilometers atLopetakwang in

Nakabatwheremanypeopleweredisplaced,theyinstalledhighpressure

pumpsforminingleavingmassivedrainageofriversaffectinglivelihoodsof

people,localsdeniedofemployment;miningwasstoppedin2015butthe

placeisstillguardedbythearmy.

Thathis familyand clan were evicted and neverallowed to plan for

movementoffamilies thus causing the family to be displaced and

scattered,lossofland,genderconcernsofgirlsdroppingoutofschools;

breakageoffamilytiesandsocialfabricofcommunitiestookplaceleading

topsychologicaltraumaandtodatenoonehasbeencompensated.



5

TheotherwitnessesalsoacknowledgethatthereistheNationalLand

policywhoseobjectivesareto streamline/harmonizethecomplexland

tenureregimeinUgandaforequitableaccesstoLandandsecurityoftenure;

reform/streamline land rightsadministration,ensure efficient,effective,

equitabledeliveryoflandservices;harmonizealllandrelatedlawsunder

thelandpolicy.Thestateismeanttoprescribeasetofregulationsand

guidelinesoutliningtherolesandresponsibilitiesofCentralgovernment

andotherorgansinacquiringland,whichisnotdone.Thereareinformation

gapsbeforeevictionsarecarriedoutwhichrequiresthestatetoadoptan

openpolicyoninformationtopublicandseekconsentofcommunitiesand

localgovernmentsonminingofresourcesasrequiredbytheNationalLand

Policy.Thestateshouldprotectthelandrightsofcitizensinthefaceof

investmentswithmeasuresforclearproceduresandstandardsforlocal

consultation,appealsandarbitrationbutthisisnotbeingdone.

Theotherexpertwitnessesnotedthattherearejustifiedevictionsbutmust

becarriedoutinamannerwarrantedbylaw,andwhichiscompatiblewith

alllawsand covenantswhich provide(a)modusoperandiofcarrying

evictions;victimsshouldnotbetreatedasrefugeesintheircountry;provide

for detailed due process and legalsteps to avoid exploitation of

disadvantaged;(c)individualrightstoproperty,fairhearing,associationand

otherrelated rights are notcovered.Land evictions,though lawfulor

unlawfulare conducted in disregard ofthe Land and otherrights of

landowners thatare displaced,and a failure to heed to international

standards.

Tofillthegapsinthelegalandpolicyframework,guidelinesgoverningland

evictionsareproposedtodraw from theUnitedNationsBasicPrinciples

and Guidelines on Development-Based Evictions and Displacementto

coveramongothers:

a) Opportunityforgenuineconsultationwiththoseaffected.

b) Adequateandreasonablenoticeforallaffectedpersonspriortothe
scheduleddateofeviction;
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c) Informationonproposedevictionoralternativepurposeforwhich
land/houseisrequired bemadeavailablein reasonabletimeto
affectedpersons

d) Where groups ofpeople are involved,governmentofficials and
representativestobepresentduringevictions

e) Personscarryingoutevictionsbeproperlyidentified

f) Evictionsnottotakeplaceinparticularlybadweatherornighthours
unlessconsentedtobytheaffectedpersons.

g) Provisionoflegalremedies

h) Provisionoflegalaidtoseekredressincourtsoflaw.

Thatevictionsofthosewithoutrightstolandinvolveuseofforce,brutality,
demolitionofstructures,destructionofplantationandotherdevelopments,
creating economic impact, their human rights are violated/ their
developmentsaremostoftennotvaluedorcompensatedwhichshouldn’t
includevalueofLand.

ThatUgandabeingasignatorytovariousinternationalinstrumentslikethe
UniversalDeclaration ofHuman Rights,and the Ugandan Constitution
guaranteeingawiderangeofrightsinthebillofrights,likeArticle20(2)
thereof;theInternationalConventiononCivilandPoliticalrights(ICPR);the
InternationalConventiononEconomic,SocialandCulturalRights(ICESCR)
shouldprotectallpeoplesrights.Mostoftheotherwitnesseshavelargely
concurredwiththeseaverments.

Therespondentinreplyoroppositiontothisapplicationfiledanaffidavitby

JosephineKiyingiofAttorneyGeneralChambersbrieflystatedthatthe
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issuesraisedarecapableofbeingresolvedinaprivatesuit.Further,that

ourlegalsystem givesremediestopersonswhohavebeenunlawfully

dispossessedofpropertyorhavesufferedunlawfuleviction.Thedefendant

arguedthattherearesafetylegalguaranteesandremedialstepsthatcan

beresortedtobyanaggrievedpersonsorevicteesinourjusticesystem

andthatourLandAmendmentActspecificallyoutlawsevictionsthatare

carriedoutwithoutacourtorder.

Iwishtonotethattherespondent’saffidavitdoesnotsatisfactorilyrespond

totheconcernsraisedinthenoticeofmotion.Eithertherespondentdidnot

understandtheapplicant’scomplaintortheyneverhadanymeaningful

answertogiveandthatiswhytheyavoidedgivingthespecificresponse.

Atthehearingofthisapplicationcourtdirectedthepartiestofilewritten

submissionswhichthepartiesfiled.

TheapplicantswererepresentedjointlybyCounsel:CandiaEmmanuel,Eron
KiizaandTegulleGawayawhiletherespondentwasrepresentedbyMs
HarrietNalukengeKavuma.Thefollowingissueswerediscussedinthe
submissions;

ISSUE1:Whethertheapplicationisproperlybeforethiscourt.

Thegistofthepreliminaryobjectionisthattheapplicationisresjudicata
anditseemsitwasnevercanvassedintheevidencelaidbytherespondent

anditiscomingasanafterthought.

Therespondentfailedtoappreciatethenatureofthecasepresentedbythe

applicantsandprobablythatiswhyintheiropinionthismatterisres
judicata.

Inabsenceofanyevidenceorcitationofthecasewhichwasdetermined

beforeorattachmentofanyruling/judgment,thiscourtcannotmakeany

findingthatthematterisresjudicata.

The case before this court seeks a declaration that there is no
comprehensiveproceduregoverningevictionsinUgandawhichhascaused
violationsoftherighttolife,righttodignityandtherighttoproperty
contrarytoArticles22,24and26ofthe1995ConstitutionofUganda.The
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avermentsandevidencelaidbeforethiscourtcannotpermittheapplicants
togowithoutappropriateremedieswhichthiscourthasinherentpowersto
grant.

ISSUE TWO:Whetherthe absence ofadequate procedure governing

evictionsisaviolationoftherighttolife,righttodignityandtherightto

property,underArticles22,24and26ofthe1995ConstitutionofUganda

andbindinginternationalhumanrightslawandstandards.

TheapplicantssubmittedthattheGovernmentofUgandahasNOTputin
placeadequateand human rightscompliantmeasures,guidelinesand
procedurestoregulatelandevictions;andresettlementofpersonsaffected
bydevelopmentprojects;

Thatthishasledtoproblematic,painful,prevalentandpervasivehuman
rightsviolationssuchaslossofproperty;inhumananddegradingtreatment;
lossoflifeandproperty;andlossofmeansoflivelihoods,destructionand
loss ofonlyhomes -across the country-contraryto the dignityof
Ugandans,andviolationandthreattothefundamentalhumanrightsand
freedomsespousedinArticles20;22,24,26,27and45ofthe1995
ConstitutionofUganda.Theseproblemsarepervasive.

The1995UgandaConstitutioninArticle20(2)aswellasInternational
HumanRightsinstrumentsincludinginteraliatheInternationalCovenanton
Civiland PoliticalRights (ICCPR)and the InternationalCovenanton
Economic,SocialandCulturalRights(ICESCR)towhichUgandaissignatory
obligategovernmenttorespect,toprotectandtofulfillhumanrightsof
persons.

Itwasfurthersubmittedthatthehaphazardlandevictionindiscriminately
jeopardizesandprejudicestherightstolife,property,welfareanddignityof
allUgandansbutmoreso–anddisproportionately–poor,vulnerableand
marginalizedindividuals,familiesandgroupsofpeopleincludingethnic
minorities,women,children,indigenouspeople,andthedisabledarethe
worstvictims.

GovernmentofUganda’s failure to putin place clearand adequate
proceduralmechanismsorguidelinestoguaranteeorderlydevelopment
inducedandotherevictions,andtoensurerespectforandprotectionof
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humanrightsnormsandstandardsbefore,during,andafterlandeviction;
and resettlementactivities is in contravention ofthe core Uganda’s
obligationstorespect,protectandfulfillthefundamentalhumanrightsand
freedomsundertheCovenantonEconomic,socialandCulturalRights.

Internationalhumanrightslawrecognizesarighttoadequatehousing.The
InternationalCovenantonEconomic,SocialandCulturalRights(“ICESCR”)
upholds“therightofeveryonetoanadequatestandardoflivingforhimself
andhisfamily,includingadequatefood,clothingandhousing,andtothe
continuousimprovementoflivingconditions.”

The obligation ofStates to refrain from,and protectagainst,forced
evictionsfrom home(s)andlandarisesnotonlyfrom severalinternational
legalinstrumentsthatprotectthehumanrighttoadequatehousingand
otherrelatedhumanrightsincludingtheUniversalDeclarationofHuman
Rights,theInternationalCovenantonEconomic,SocialandCulturalRights
(art.11,para.1),theConventionontheRightsoftheChild(art.27,para.3),
thenon-discriminationprovisionsfoundinarticle14,paragraph2(h),ofthe
Convention on the Elimination ofAllForms ofDiscrimination against
Women,andarticle5(e)oftheInternationalConventionontheElimination
ofAllForms ofRacialDiscrimination.Article 17 ofthe International
Covenanton Civiland PoliticalRights states that“[n]o one shallbe
subjectedtoarbitraryorunlawfulinterferencewithhisprivacy,family,home
orcorrespondence”,and furtherthat“[e]veryone has the rightto the
protection ofthe law againstsuch interference orattacks”.Itisalso
envisionedbyArticles27,28and45ofthe1995UgandaConstitution.

Theabsenceofsuchevictionguidelines–themereabsence–isinbreach
ofArticle20(2)obligationstorespect,protectandpromotehumanrights
andfreedomsenumeratedinchapterFouroftheConstitutionespecially22,
24,26,27 & 45 ofthe1995 Ugandaconstitutionthatisincapableof
justificationenvisionedinArticle43.Evictionsinviolationofthesebasic
humanrightsandfreedomsareinnumerableinUgandaasshowninthe
Applicantsaffidavitevidence,andasdesirabletotakejudicialnoticeof
giventhescaleandscopeofproblematicevictionsinUganda.

The respondentcounselin hersubmission contended thatthere is
adequateproceduregoverningevictionsandthatlandlawsareinplaceto
spellouttherightsandremediesforpersonswhoselandrightsareviolated.

ItwashercasethatLawfullandevictionsaregovernedbythelaw and
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unlawfullandevictionshaveremediesunderthelaw.

Determination

Itisimperativetoappreciatethatthereisnolegalframeworkexistentin
Ugandaguidingevictionsanddemolitions.Thisunpleasantpositioncould
nothavebeenbetterexpressedthanbyLenaola,JinSatroseAyuma&11
Othersvs.RegisteredTrusteesoftheKenyaRailwaysStaffRetirement
BenefitsSchemeand3OthersPetition65of2010inwhichthelearned
Judgelamented:
“…the widespread forced evictions thatare occurring in the country
coupledwithalackofadequatewarningandcompensationwhichare
justifiedmainlybypublicdemandsforinfrastructuraldevelopmentssuch
asroadbypasses,powerlines,airportexpansionandotherdemands.
Unfortunatelythereisanobviouslackofappropriatelegislationtoprovide
guidelinesonthesenotoriousevictions.Ibelievetimeisnowripeforthe
developmentofevictionlawsand
thesamesentimentswerealsoexpressedbyMusingaJ.(ashethenwas)
whileconsideringtheissuesinthismatterataninterlocutorystage,where
hestatedasfollows;
“Theproblem ofinformalsettlementsinurbanareascannotbewished
away,itisherewithus.Thereisthereforeneedtoaddresstheissueof
forcedevictionsanddevelopclearpolicyandlegalguidelinesrelating
thereto”.

Itshouldbenotedfrom theonsetthattheGovernmentofUgandahas

indeedacknowledgedthatthereisneedtoprovideprotectionandregulate

therampantevictionsinUganda.TothisendtheministryofLands,Housing

andUrbanDevelopmentisdevelopingguidelinesonEvictions.Thiscourt

alsotakesjudicialnoticeoftherecentnoticeissuedbytheMinisterfor

LandstoallResidentDistrictCommissionersandPolicenottoallow any

evictionsduringtheDecemberfestiveseasonin2018.

Likewise,theJudiciaryalsoacknowledgedtheproblem offorcedevictions

andissuedaPracticeDirectionin2007whichprovidedguidelinesforafair

andsmoothoperationofordersinrespectofregisteredlandwhichaffect

orhaveanimpactontenantsbyoccupancy.
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Underguideline5(b)itwasstatedthat;Acourtwhenorderingtheeviction

ofanillegaloccupantofregisteredland,shoulddetermineajustand

equitabledateonwhichtheoccupantshallvacatethelandandremove

theillegalstructure,andtodeterminethedateonwhichademolitionand

an eviction ordermaybe carried outifthe illegaloccupanthasnot

removedhimselforherself,andhisorherstructure,orotherwisevacated

thelandasordered.

The Judiciary,through the CivilJustice Reform Committee has also

embarkedonmakingguidelinestospecificallyregulatetheevictionprocess

uponcourtissuinganorderofevictionororderofdemolition.Thesame

maybeissuedsoonasaPracticedirectiontoalljudicialofficersandother

stakeholdersorthroughanamendmenttoOrder22oftheCivilProcedure

Rules.

Evictionsnormallyresultin severehuman rightsviolations,particularly

whentheyareaccompaniedbyuseofforce.Thevictimsoftheforced

evictionsareputinlifeandhealththreateningsituationsandoftenlose

accesstofood,education,healthcareandotherlivelihoodopportunities.

Indeed,forcedevictionsoftenresultinlosingthemeanstoproduceor

otherwise acquire food orin children’s schooling being interrupted or

completelystopped.

Forcedevictionsusuallyresultinpeoplebeingpushedintoextremepoverty

andassuchposearisktotherighttolife.Thiscouldfurthertantamountto

cruel,inhumananddegradingtreatment,particularlywhencarriedoutwith

violenceasitwasinthecaseofLusanjjain2018.

In Socialand Economic Rights Action Centre (SERAC)& Anothervs

Nigeria(2001)AHRLR 60 (ACHPR 2001)itwasheld thatthewanton

destructionofpropertyduringevictionsviolatestherighttohousingand

whenhousingisdestroyed,property,healthandfamilylifeareadversely

affected.

Evenifcourthasruledinfavourofanevictionorissuedanevictionorderin

accordancewiththelaw,thesituationmaynecessitatetheneedtohavea
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smoothprocessofeffectingsuchanorder.Ontheotherhandevictionsor

forcedevictionsfrom landmaystillbeeffectedwithoutacourtorderorthe

useofanyphysicalforcethroughharassment,threatsorintimidation.Such

scenariosneedtoberegulatedthroughguidelinesinordertoprotectthe

people.

TheConstitutionenjoinsthestatetoprovideprotectiontoallpeoplein

ordertosafeguardthefundamentalrightsguaranteedunderit.Itisthis

dutythatisvestedinthestatethatcreatesanobligationtoensurethat

everyoneenjoystheprotectionofthelawagainstbeingarbitrarilydisplaced

from housingandland.

InUganda,theLandtenuresystem acknowledgesthattherearepeoplewho

havesettled on eitherpublicland orprivateland and indeed deserve

protectionespeciallyaftersuchperiodoftimeandthishasbecometheir

home.Theprotectionofsuchpeopleshouldnotinanywaybelinkedto

whetherthey have any proprietary interestin the land orthey are

squatters/trespassers.

Furthermore,aswasheldincaseofPortElizabethMunicipalityvsVarious
Occupiers(2005)(1)SA217(CC)55;
“ItdoesnotmatterthattheApplicantsdo nothold titleto thesuit

premises and even if they had been occupying shanties,the 1st
Respondentwasdutyboundtorespecttheirrighttoadequatehousingas
wellastheirrighttodignity.Whereverandwheneverevictionsoccur,they
are extremely traumatic. They cause physical, psychological and
emotionaldistress and they entaillosses of means of economic
sustenanceandincreaseimpoverishment.Inthiscase,Imusttherefore
agree with the Petitioners thattheireviction from the suitpremises
without a plan for their resettlement would increase levels of
homelessnessand thisCourtmuststriveto uphold therightsofthe
Petitionersandespeciallytherighttobetreatedwithdignity.

ItisthedutyoftheStatetobridgethegapbetweenthe“haves”and“have

nots”inthesocietyinordertoavoidsituationswherepeoplewholivein

intolerableconditionsarenottemptedtoinvadethelandsofotherssoasto

enablethem ekealiving.Thegovernmentisunderadutynotonlytoprotect
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property butalso to take proactive steps to ensure thatsocialand

economicrightsofthepeoplearegivenmeaningandnottomerelytoadopt

apositionofnon-interference.

Theobligationtoprotectfrom forcedevictionsisofimmediateeffectand

requiresStatestopreventthirdpartiesfrom interferingwiththeenjoyment

ofhumanrights,includinganyrightsjeopardisedbyforcedevictions.Inthis

context,specificlegislationormeasuresneedtobeadoptedtoensurethat

private actors-such as landlords,propertydevelopers,landowners and

varioustypesofbusinessenterprises-arecompliantwithhumanrights.

Statesshould,forinstance,adoptlegislationregulatingthehousing,rental

andlandmarkets,suchtenancylawsthatprotecttenants’dueprocess,

preventdiscriminationandensurehumanrightscompliantproceduresif

evictionsareunavoidable.(SeeUNHabitat-ForcedEvictionsFactSheetNo.
25/Rev.1-2014)

TheConstitutionundertheNationalObjectiveandDirectivesofStatePolicy
XIVprovides;
TheStateshallendeavortofulfillthefundamentalrightsofallUgandansto
socialjusticeandeconomicdevelopmentandshallinparticularensurethat
-

(a)Alldevelopmenteffortsaredirectedatensuringthemaximum
socialandculturalwell-beingofthepeople;and

(b)AllUgandans enjoy rights and opportunities and access to
education,health services,clean and safewater,work,decent
shelter,adequate clothing,food security and pension and
retirementbenefits.

Inmyview,wheretheStateallowspeopletooccupylandbeitgovernment
orprivateforaconsiderableperiodoftimesothatthepeopleconsiderthe
saidlandtobetheirhomes,itwouldbeinhumanfortheStateortheprivate
developertosuddenlyevictthem forcefullytherefrom withoutaffording
them anopportunitytoseekalternativemodeofaccommodation/decent
shelter.

ItmustalwaysberememberedthatunderArticle20,itisafundamental
dutyofthe State and everyState organ to observe,respect,protect,
promoteandfulfiltherightsandfreedomsoftheindividualandgroupsand



14

is therefore mandated to take legislative,policyand othermeasures,
includingthesettingofstandards,toachievetheprogressiverealisationof
therightsguaranteedundertheConstitution.Itshouldbenotedthatthe
obligationsunderarticle20alsoextendstoprivateactorsandthereforethe
statehastheresponsibilitytoprotectpeopleevenincircumstanceswhere
theevictionisbeingcarriedoutbyaprivatedeveloper.
InthecaseofSocialEconomicRightsCentre&CentreforEconomicand
SocialRightsvsNigeria,Com.No.155/96(2001),theCommissionstated
that;

“Governmentshaveadutytoprotecttheircitizens,notonly

throughappropriatelegislationandeffectiveenforcementbut

also byprotecting them from damaging acts thatmaybe

perpetratedbyprivateparties.Thisdutycallsforpositiveaction

onthepartofgovernmentsinfulfillingtheirobligationunder

humanrightsinstruments”.

1.Thecasefurtherobservesinparagraph63regardingforcedevictions
“whereverandwhenevertheyoccur,forcedevictionsareextremely
traumatic.Theycausephysical,psychologicalandemotionaldistress;
theyentaillossesofmeansofeconomicsustenanceandincrease
impoverishment.Theycanalsocausephysicalinjuryandinsome
casessporadicdeaths.Evictionsbreakup familiesand increase
existinglevelsofhomelessness.Inthisregard,allpersonsshould
possess a degree ofsecurity oftenure which guarantees legal
protectionagainstforcedeviction,harassmentandotherthreats.”
Individualsshouldthereforenotbeevictedfrom theirhomesnorhave
theirhomesdemolishedbypublicorprivatepartieswithoutjudicial
oversight.Such protection should include providing foradequate
proceduralsafeguards.”

Allpersonsthreatenedwithorsubjecttoforcedevictionshavetherightof
accesstoatimelyremedy,includingafairhearingandordueprocessof
law.Anyevictionneedstobesuspendedaslongasthecaseispending
beforeanycourtoflaw.Inmanycases,housesaredestroyedwithouta
courtorderorwithoutgivingtheevicteesenoughtimetoappealagainstthe
decisiontoevict.

Thiscourtisalivetothefactthattherearepotentiallandgrabberswho
encroachorsettleonotherpeopleslandwithoutanycolourofrightand
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immediatelyaftertaking possession continue to claim ordemand for
compensationfrom theStateortheprivateowner.Thismustequallybe
discouragedbyclearsanctionsunderthelandlawregimeinordertoavoid
lawlessnessinUganda.

Personsaffectedbylandgrabbersoughttobeprotectedjustlikethosewho
maybeaffectedbylandevictionsthroughlawfulmeansandtheCourt
Ordersgrantedagainstsuchpersonsoughttoenforcedinaccordancewith
thelaw.

InthecaseofKephaOmondiOnjuro&othersvAttorneyGeneral&5
others[2015]eKLRcourtobservedthat;
“InsodecidingthisCourtoughtnottobeunderstoodtobeencouragingthe
cultureoflandinvasion.Farfrom it.Peoplewhotakeituponthemselvesto
invadeotherpeople’sprivatelandsoughtnottobenefitfrom such
invasions.Howevergenuinelandlesspeoplehavearightandalegitimate
expectationthattheStatewillprovidethem withadequatehousingand
shelter.

TheSupremeCourtofSouthAfricainSouthAfricanConstitutionalCourtin
GovernmentoftheRepublicofSouthAfricaandOthersvs.Grootboom
andOthers(CCT11/00)[2000]ZACC19;2001(1)SA46;2000(11)BCLR
1169theCourtheldasfollows;
“Thisjudgmentmustnotbeunderstoodasapprovinganypracticeofland
invasionforthepurposeofcoercingastatestructureintoproviding
housingonapreferentialbasistothosewhoparticipateinanyexerciseof
thiskind.Landinvasionisinimicaltothesystematicprovisionofadequate
housingonaplannedbasis.Itmaywellbethatthedecisionofastate
structure,facedwiththedifficultyofrepeatedlandinvasions,notto
providehousinginresponsetothoseinvasions,wouldbereasonable.
Reasonablenessmustbedeterminedonthefactsofeachcase.”

Theevidencebeforethiscourtinthethreeaffidavitsshowstherehavebeen
forcedevictionsindiverseareasofthecountryandpeoplehavebeen
affectedpartlyduetolackofclearguidelinesonhow evictionsaretobe
carriedout.

IthasbeensummarizedbytheUNHabitatFactSheetNo.21/Rev.1that:
Ingeneral,internationalhumanrightslawrequiresGovernmentstoexplore
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allfeasiblealternativesbeforecarryingoutanyeviction,soastoavoid,orat
leastminimize,theneedtouseforce.Whenevictionsarecarriedoutasa
last resort,those affected must be afforded effective procedural
guarantees,whichmayhaveadeterrenteffectonplannedevictions.These
include:
a)Anopportunityforgenuineconsultation;
b)Adequateandreasonablenotice;
c)Availabilityofinformationontheproposedevictioninreasonabletime;
d)PresenceofGovernmentofficialsortheirrepresentativesduringan
eviction;
e)Properidentificationofpersonscarryingouttheeviction;
f)Prohibitiononcarryingoutevictionsinbadweatheroratnight;
g)Availabilityoflegalremedies;
h)Availabilityoflegalaidtothoseinneedtobeabletoseekjudicial
redress.

Anylegaluseofforcemustrespecttheprinciplesofnecessity(i.e,force
shouldbeusedonlyifthereisnoothereffectivemeansofachievinga
legitimateandpressingobjective)andproportionality(i.etheuseofforce
shouldbeproportionatetothelegitimateobjectivetobeachieved.
Measureshouldbetakentoprotecttheevicteesagainstallassaultsor
threats.Theuseofforceandfirearmsandanyothernationalorlocalcode
ofconductshouldbeconsistentwiththeConstitution,internationallawand
humanrightsstandards.

Theapplicants’contentionisvalidtotheextentthattheabsenceofEviction
guidelines is a threatto possible violation ofrights enshrined in the
Constitution.

WHETHERTHEAPPLICANTSAREENTITLEDTOTHEREMEDIESPRAYED

FOR.

Adeclarationthattheabsenceofadequateproceduregoverningevictions

isaviolationoftherighttolife,righttodignityandtherighttoproperty,

underArticles 22,24,and 26 ofthe 1995 Constitution ofUganda

respectively.

Therewasnoevidenceledtoprovethespecificevidenceprovidedbythe
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applicantsregardingtheviolationstheyindividuallysufferedduringvarious

evictionspartlyduetothenatureofprocedureadoptedforthiscase.Ialso

notefrom thesubmissionsandorderssoughtbytheapplicantsthatthe

intentionofthecasewasnottoseekcompensationfortheindividual

peoplethatprovidedaffidavits,butrathertohighlightamajorlegaland

policyomissionthatleadstovarioushumanrightsviolations.

HoweverasIindicatedearlier,therehasbeenjudicialnoticeofthefactthat

evictionsinUgandahavealwaysresultedinvarioushumanrightsviolations,

andthestatehasalsoacknowledgedthisfactthroughvariousactions.I

alsobaseonthebroadwordingofarticle50(1)oftheconstitutionthat

allowsforahumanrightscasetobebroughtwhereoneallegesthataright

“…hasbeeninfringedorthreatened…”topartlyallowthisorderanddeclare

thattheabsenceofadequateproceduregoverningevictionsisathreatto,

andcanleadviolationoftherighttolife,righttodignityandtherightto

property,underArticles22,24,and26ofthe1995ConstitutionofUganda

respectively.

Adeclarationthatdelay,refusalorfailureoftheGovernmentofUgandato

putinplaceclearandadequateproceduralmechanismstoensurerespect

andprotectionofhumanrightsnormsandstandardsbefore,during,and

afterlandevictionsandresettlementactivitiesisincontraventionofthe

corestateobligationstorespect,protectandfulfilltherightsunderthe

CovenantonEconomic,SocialandCulturalRights.

WhileIacknowledgethatUgandaisboundbyitsobligationsunderthe
internationalhumanrightsinstrumentsithasratified,theordersoughtin
thiscaseistoobroadbecauseitdoesnotspecificallyrefertotherightsand
obligationsviolatedundertheInternationalCovenantonEconomic,Social
and CulturalRights.Allowing thisorderasitiswithoutindicating the
specificrightsandobligations violatedundertheICESCRwouldsuggest
thatthestateisincontraventionofallitsobligationswithregardstoallthe
rights underthe ICESCR,which is notthe case underthe current
circumstances.
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Ithereforedisallowthisorder.

3.An order compelling the Government to develop comprehensive
guidelinesgoverninglandevictionsbefore,duringandafterthefact.
Thecourtissatisfiedtograntthisorderinthecircumstancesandthe

governmentshouldexpeditetheprocessofdevelopingandimplementing
theevictionguidelines.Duetothegravityoftheconsequencesresulting
from theabsenceofsuchGuidelinesfrom ahumanrightsperspective,I
wouldwanttomakeafurtherorderthattheGovernmentembarksonthis
processandreportbackonprogresstocourtwithinsevenmonthsfrom the
dateofhandingdownthisjudgment.
TheprocessofdevelopingtheEvictionGuidelinesshouldbeconsultative
andparticipatory,althoughthestateshouldrefertotheUNBasicPrinciples
and Guidelines on Development-Based Evictions and Displacementfor
guidanceonbestpractices.

Iwishtonotethatalthoughtheguidelinesaretobemade,thegovernment
shouldcomeupwithaclearlegislationwithsanctionsthatwouldaddress
thecurrentproblem ofillegallandevictionsinUgandabyboththestateand
privateactors.

4.Costs:
Thisbeingapublicinterestlitigationcase,Ideclinetoawardanycosts.

IsoOrder.

SSEKAANAMUSA
JUDGE

25th/01/2019


