



PROPOSAL: Remedial Mechanisms
ESCR-Net & FIDH Joint Treaty Initiative Project[footnoteRef:1] [1:  This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Beth Stephens, reflecting on CSO inputs, and it attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this Treaty Initiative project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 
] 

KEY PROPOSAL 
States must ensure that people affected by human rights violations connected with corporate activity have access to mechanisms capable of affording adequate, effective, prompt, and appropriate remedies.
SUMMARY
All people affected by human rights violations have a right to an effective remedy.  This has two components: procedural (a functional mechanism to seek a remedy) and substantive (a full remedy for the violation).[footnoteRef:2]  Remedies are necessary where people have been harmed by corporate activity, through, for example, death or injuries, destruction of their homes, displacement, environmental contamination, unjustified interference with their livelihoods, or inadequate or dangerous conditions at work.  In practice, however, effective remedial mechanisms are rarely available.  The proposed treaty offers the opportunity to express the State’s obligation to take legislative, judicial and other measures to ensure that accessible mechanisms exist to offer effective remedies to those injured by corporate abuses.  [2:  The substance of remedies is discussed in a separate Treaty Initiative proposal.] 

Why is this important to address in the proposed treaty? 
Despite the internationally protected right to an effective remedy, those impacted by corporate human rights violations often find it difficult or impossible to obtain a remedy, because of both legal and practical obstacles.[footnoteRef:3]  [3:  For a thorough analysis of the obstacles to remedies for corporate human rights abuses, see Jennifer Zerk, Corporate liability for gross human rights abuses: A report prepared for the Office of the UN High Commissioner for Human Rights, www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf; Amnesty International, Injustice Incorporated: Corporate Abuses and the Human Right to Remedy (Amnesty International, Injustice Incorporated) (2014), https://www.amnesty.org/en/documents/POL30/001/2014/en/;  G. Skinner, R. McCorquodale, and O. De Schutter, The Third Pillar: Access to Judicial Remedies for Human Rights Violations by Transnational Business  (2013), http://icar.ngo/wp-content/uploads/2013/12/The-Third-Pillar-FINAL1.pdf.] 

· Existing remedial mechanisms are deeply flawed.  The procedures that, in theory, offer remedies for corporate abuses are wholly inadequate in practice.  Most are heavily influenced by corporations, and not responsive to community complaints. Company-based grievance procedures usually are designed to protect the corporation, not to provide access to appropriate remedies, and may improperly require complainants to waive other rights, including the right to go to court.  State non-judicial remedies (for example, national human rights agencies, government procedures, OECD national contact points, etc) often consist of recommendations, not enforceable orders.  Judicial remedies are central to an effective remedial system, but courts are often underfunded and unable to enforce judgments.  Moreover, complex corporate structures and jurisdictional limitations in both host and home States may make it impossible to hold any corporate entity responsible.[footnoteRef:4]  International remedial mechanisms are rare and generally have no enforcement powers. [4:  Jurisdictional issues, extraterritorial obligations, and standards for corporate complicity are each addressed by other Treaty Initiative proposals.] 


· Where remedial mechanisms do exist, multiple practical obstacles prevent access to justice in practice: Those impacted by corporate human rights abuses are often unable to access remedies for many reasons, including lack of legal assistance; the expense of initiating a legal action; technical difficulty and cost of gathering evidence; and lack of information about corporate operations and the availability of remedy mechanisms. These obstacles are particularly onerous for diverse sections of the population that often have additional cultural differences that exacerbate existing challenges accessing remedy mechanisms, particularly related to language and cultural unfamiliarity with accessing legal remedy mechanisms. In the rare cases in which those injured do obtain a judgment against a corporation, they may be unable to enforce that judgment. 

· The threat of violence or other retaliation may prevent survivors of corporate abuses from making use of any remedies that do exist. Hundreds of human rights defenders have been killed in retaliation for their work.[footnoteRef:5]  [5:  For recent examples and ongoing issues, see ESCR-Net, System of Solidarity, https://www.escr-net.org/sos; ISHR, Corporate Accountability, http://www.ishr.ch/news/corporate-accountability. ] 


· Additional obstacles to remedies are discussed in other proposals. Additional Treaty Initiative proposals address lack of access to information, the standard applied to hold corporations liable when they are complicit in human rights abuses, due diligence obligations, States’ extraterritorial obligations, and the rights of indigenous people.
What is the relevant legal context? 
International and comparative law
Those injured by corporate human rights abuses have a right to equal access to a judicial remedy that provides fair, impartial proceedings before an independent tribunal, protected from corporate or political manipulation.[footnoteRef:6]  To be truly accessible in practice, international law requires that remedies must be affordable, including the costs of legal services and any other expenses.  Legal systems should allow collective actions, to reduce the danger and cost of litigation. Judgments must be enforced, and the process must operate promptly and provide timely remedies.  People who seek to enforce these rights must be protected from physical or economic harm.  [6:  For discussion of the international law norms discussed in this section, see U.N. General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Dec. 16, 2005), ¶¶ 2, 3, 12, 13,  http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx; Human Rights Council, Improving Accountability and Access to Remedy for Victims of Business-Related Human Rights Abuse: Report of the United Nations High Commissioner for Human Rights (HRC, Improving Accountability), A/HRC/32/19 (May 10, 2016), ¶ 2; Amnesty International, Injustice Incorporated, supra note 2, at 17, 26-29. ] 

The UNGPs
Access to an effective remedy for corporate human rights abuses constitutes one of the three Pillars of the Guiding Principles on Business and Human Rights (UNGPs).  Principles 25 and 26 confirm that States have a duty to ensure access to remedies for corporate human rights abuses, emphasize the importance of judicial remedies, and recognize the many obstacles to access to remedies.  Although the analysis is on point, the UNGPs require no actions to implement the norms or to remove the many barriers to remedies.  States are reminded of their duties, but are not required to do anything in response.  The UNGPs provide no protection for the situation faced by most of those injured by corporate abuses: a State that fails to comply with its obligation to provide remedies for such injuries.  Further, the UNGPs rely heavily on the non-State mechanisms described in Principles 28-31: corporate grievance mechanisms and multi-stakeholder initiatives, voluntarily adopted by business enterprises.[footnoteRef:7]  Even if any of these were implemented as envisioned in the UNGPs, communities impacted by corporate abuses have little trust for initiatives developed and administered by the very entities responsible for their injuries.   [7:  As John Ruggie himself has written in an analysis of one such mechanism, the National Contact Points established by the Organization for Economic Cooperation and Development (OECD), “Forty years of pure voluntarism should be a long enough period of time to conclude that it cannot be counted on to do the job by itself.”  John G. Ruggie and Tamaryn Nelson, Human Rights and the OECD Guidelines for Multinational Enterprises (Cambridge, MA: John F. Kennedy School of Government, Harvard University, 2015), 21.] 

State implementation of this obligation
As noted above, in practice, individuals and communities impacted by corporate abuses often face insurmountable obstacles when they seek the remedies that are, on paper, guaranteed by international law.[footnoteRef:8]  States have taken few, if any, steps to comply with the duties reflected in the Guiding Principles.[footnoteRef:9]  The U.N. High Commissioner for Human Rights recently concluded that remedies for corporate abuses remain “elusive.”[footnoteRef:10]  Multiple reports have confirmed the deficiencies of each of the remedial mechanisms recommended by the GPs.  For example, in the absence of State oversight, operational-level grievances allow corporations to control the process and the remedy offered, offer no guarantee of enforceable or appropriate remedies, and often require participants to waive their right to take further legal action.[footnoteRef:11]  State non-judicial procedures, when available, are often limited to issuing reports or engaging corporations in voluntary mediation procedures.[footnoteRef:12] And, as the U.N. High Commissioner for Human Rights has documented, States have not eliminated the multiple barriers that block effective judicial remedies in both host and home States.[footnoteRef:13]  Finally, no progress has been made toward creating an international mechanism that would provide some recourse when States fail to comply with their international law obligation to guarantee access to an effective remedy.  [8:  See note 2.]  [9:  For detailed assessments of implementation of the access to justice framework in multiple States, concluding that remedial mechanisms remain generally ineffective, see reports prepared by the International Commission of Jurists, available at http://www.icj.org/category/publications/?theme=international-economic-relations (reports on Brazil, China, Colombia, Democratic Republic of Congo, Guatemala, India, the Netherlands, Nigeria, Peru, the Philippines, Poland and South Africa). For a similarly pessimistic study of access to remedies in the United Kingdom, see Robert McCorquodale, British Institute of International and Comparative Law, Survey of the Provision in the UK of Access to Remedies for Victims of Human Rights Harms Involving Business Enterprises (2015), http://corporate-responsibility.org/wpcontent/uploads/2015/12/BIICLMcQuordale_uk_access_to_remedies.pdf.]  [10:  HRC, Improving Accountability, supra note 6, at ¶ 2.]  [11:  See SOMO, The Patchwork of Non-Judicial Grievance Mechanisms: Addressing the Limitations of the Current Landscape (1 December 2014); Rights and Accountability in Development (RAID), Principles Without Justice: The Corporate Takeover of Human Rights (March 2016) www.raid-uk.org/sites/default/files/principles_without_justice.pdf , 57; UN General Assembly, Report of the Working Group on the issue of human rights and transnational corporations and other business enterprises, A/HRC/26/25 (5 May 2014), ¶¶ 36-42.]  [12:  See, for example, United Nations Office of the High Commissioner for Human Rights, Business and Human Rights: A Survey of NHRI Practices (May 23 2008), www.reports-and-materials.org/OHCHR-National-Human-Rights-Institutions-practices-Apr-2008.doc (explaining the limited powers of National Human Rights Institutes); OECD Watch, Remedy Remains Rare (2015), http://www.oecdwatch.org/publications-en/Publication_4201 (documenting the inadequacies of the OECD National Contact Point system).]  [13:  HRC, Improving Accountability, supra note 6.] 

What are the components of the proposal?
In order to ensure that those impacted by human rights abuses connected with corporate activity have access to effective remedial mechanisms, the proposed treaty should outline State obligations in relation to the following:
· The limits of non-State mechanisms.  The treaty should recognize the inherent conflict created when a business entity purports to regulate its own operations.  If the treaty includes non-State mechanisms as part of a range of possible remedial procedures, it should require that those mechanisms be subject to State supervision in both design and operation, that they do not delay access to other remedies or require that participants waive their right to seek additional remedies, and that they protect the safety of participants. 

· The availability of judicial remedies in both host and home States.  States cannot comply with their obligation to provide effective remedies in the absence of judicial systems that provide fair, impartial proceedings before independent tribunals, protected from corporate or political manipulation.  The treaty should address both practical obstacles to judicial remedies and the legal barriers that make litigation against business entities difficult.  

· The treaty should require State parties to take concrete, targeted steps to ensure the existence of efficient, quality, adequately funded judicial systems; provide legal, financial and other assistance to individuals and communities challenging corporate abuses (in order to address any financial and informational inequality between parties, and attentive to the needs of individuals, communities and peoples of heightened vulnerabilities); and protect the safety of those engaged in the legal process. 
· The treaty should address key legal obstacles to holding corporations accountable, including extraterritorial jurisdiction, parent company liability, due diligence obligations, and the standard necessary to show corporate complicity in abuses, each of which is addressed in a separate Treaty Initiative proposal.
· The treaty should address the criminal liability of corporations and corporate employees, as addressed in Treaty Initiative proposal XXX.

· [bookmark: _GoBack]An international mechanism to provide oversight of State compliance with treaty obligations.  Individuals and communities impacted by corporate human rights abuses recognize that their own States are often unwilling or unable to provide remedies for the injuries they have suffered.  As a result, many specifically require the inclusion of an international mechanism to address corporate human rights violations where domestic remedial mechanisms are unavailable or inadequate.  Many options are possible, at both the global and regional levels.  The key requirements would be that those impacted have recourse to the international mechanism when State remedies are unavailable or inadequate, and that the international body have the authority to issue binding decisions about disputes. 
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