



PROPOSAL: Effective Remedies
ESCR-Net & FIDH Joint Treaty Initiative Project[footnoteRef:1] [1:  This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Beth Stephens, reflecting on CSO inputs, and it attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this Treaty Initiative project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 
] 

[bookmark: _GoBack]KEY PROPOSAL: States must ensure that people affected by human rights violations connected with corporate activity have access to adequate, effective, prompt, and appropriate remedies.
SUMMARY: All people affected by human rights violations have a right to an effective remedy.  This has two components: procedural (a functional mechanism to seek a remedy) and substantive (a full remedy for the violation).[footnoteRef:2]  Remedies are necessary where people have been harmed by corporate activity, through, for example, death or injuries, destruction of their homes, displacement, environmental contamination, unjustified interference with their livelihoods, or inadequate or dangerous conditions at work.  A full remedy means to halt ongoing or imminent harms and to prevent future violations, as well as to provide appropriate reparation.  In practice, however, those affected often find it difficult or impossible to obtain a remedy that prevents, responds to, and corrects the abuses, and that guarantees that abuses will not reoccur.  The proposed treaty offers the opportunity to outline the State obligation to take legislative, judicial and other measures to ensure that a full range of effective remedies are available.  [2:  Remedial mechanisms are discussed in a separate Treaty Initiative proposal.] 

Why is this important to address in the proposed treaty? 
Despite the internationally protected right to an effective remedy, those impacted by corporate human rights violations often find it difficult or impossible to obtain a remedy.[footnoteRef:3]  Many obstacles result from the limited mechanisms available to seek remedies, as discussed in a separate briefing paper.  But even when impacted communities and individuals are able to obtain some remedy, it is often inadequate.  For example, the possibility of future compensation is an inadequate remedy for people faced with irreversible corporate violations, who need access to quick interim orders to protect their security, their homes, and their property.  Relocation assistance is an insufficient remedy for community members who have lost access to land or other resources on which they depend for their livelihood.  Monetary compensation, when available, is usually far less than needed to repair the harms suffered.   [3:   A U.N. report recently concluded that remedies remain “elusive.”  U.N. High Commissioner for Human Rights, Improving Accountability and Access to Remedy for Victims of Business-Related Human Rights Abuse, A/HRC/32/19 (10 May 2016), ¶ 2.  For a thorough analysis of the obstacles to remedies for corporate human rights abuses, see Jennifer Zerk, Corporate liability for gross human rights abuses: A report prepared for the Office of the UN High Commissioner for Human Rights, www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf; Amnesty International, Injustice Incorporated: Corporate Abuses and the Human Right to Remedy (2014), https://www.amnesty.org/en/documents/POL30/001/2014/en/;  G. Skinner, R. McCorquodale, and O. De Schutter, The Third Pillar: Access to Judicial Remedies for Human Rights Violations by Transnational Business  (2013), http://icar.ngo/wp-content/uploads/2013/12/The-Third-Pillar-FINAL1.pdf.] 

Moreover, internationally guaranteed remedies include more than money.  People devastated by corporate human rights abuses may need ongoing medical, psychological and social services.  Survivors of abuses have the right to full disclosure of the truth about corporate human rights violations, apology, and punishment of those responsible for the abuses. A full remedy must provide guarantees that the violations will not occur again. 
Remedies must also be culturally appropriate, being respectful of culture of individual and communities, sensitive to gender and life-cycle requirements, and particularly attentive to the lived experiences of minorities and indigenous peoples.  Finally, people who assert rights and remedies for human rights violations – human rights defenders – must be protected from reprisals.[footnoteRef:4] [4:  See U.N. General Assembly, Declaration on Human Rights Defenders, U.N. Doc. A/RES/53/144, http://www.ohchr.org/EN/Issues/SRHRDefenders/Pages/Declaration.aspx.] 

What is the relevant legal context? 
International and comparative law
The right to an effective remedy is at the heart of human rights law.  For example, the Universal Declaration of Human Rights, article 8, states: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.”[footnoteRef:5] The Committee on Economic, Social and Cultural Rights has made clear that States must “ensure access to effective remedies to people affected by corporate abuse of economic, social and cultural rights.”[footnoteRef:6] The UN Basic Principles and Guidelines on the Right to a Remedy recognize that business entities should provide reparations to people affected by corporate human rights abuses.[footnoteRef:7] [5:  Similar commitments are found in virtually all of the major international human rights instruments, including, for example, the International Covenant on Civil and Political Rights, Art. 2; the International Convention on the Elimination of All Forms of Racial Discrimination, Art. 6; the Convention on the Rights of the Child, Art. 39; the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Art. 14(1). ]  [6:  CESCR, Statement on the Obligations of States Parties Regarding the Corporate Sector and Economic, Social and Cultural Rights, E/C.12/2011/1 (20 May 2011), ¶ 5.]  [7:  U.N. General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation (UN Remedy Principles), G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Dec. 16, 2005), ¶ 15 (obligation to provide remedies applies to “legal persons” and other entities),  http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx ] 

The right to an effective remedy encompasses adequate, effective, prompt, and appropriate remedies for harm suffered, including full reparation.[footnoteRef:8]  Under international law, reparation is a broad term that incorporates measures to restore the situation that would have existed without the wrongful act, as far as possible, and includes restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition.[footnoteRef:9]  Reparation should be proportional to the gravity of the violations and the harm suffered.[footnoteRef:10] [8:  Ibid., ¶ 3. For extensive discussion of these basic reparation concepts, see generally ibid; General Assembly, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, A/RES/40/34 (Nov. 29, 1985); Human Rights Committee, General Comment No. 31, Nature of the General Legal Obligation on States Parties to the Covenant, ¶¶ 15-20, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004) (detailing obligation to provide full remedies for human rights violations); Committee Against Torture, General Comment No. 3, Implementation of article 14 by States parties (2012) (defining redress and reparations under international law).  See also REDRESS, Justice for Victims: The ICC’s Reparations Mandate (2011), http://www.redress.org/downloads/publications/REDRESS_ICC_Reparations_May2011.pdf (analyzing the State obligation to provide reparation under major international treaties, and through the practice of the Human Rights Committee and regional human rights bodies). ]  [9:  The following discussion relies on the definition of “reparation” in the UN Remedy Principles, supra note 5, ¶¶ 18-23. See also Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, ¶ 38; Committee on the Rights of the Child, General Comment 16, ¶¶ 30, 31. The Guiding Principles also address the kinds of remedies required by international law: “Remedy may include apologies, restitution, rehabilitation, financial or non-financial compensation and punitive sanctions (whether criminal or administrative, such as fines), as well as the prevention of harm through, for example, injunctions or guarantees of non-repetition.”  Principle 25, Commentary.]  [10:  UN Remedy Principles, supra note 5, ¶ 15. ] 

· Restitution should restore the people affected by corporate abuses to the original situation before the violations occurred, including, for example, return to places of residence, restoration of employment, and return of property.
· Compensation must take into account any economically assessable damage, including physical or mental harm; lost opportunities, including employment, education and social benefits; property loss; loss of earnings, including loss of earning potential; moral damage; and costs of legal, medical and psychological services.
· Rehabilitation includes medical and psychological care as well as legal and social services.
· Satisfaction includes cessation of violations, full and public disclosure of the truth, and a public apology, including acknowledgement of the facts and acceptance of responsibility. 
· Guarantees of non-repetition encompass a wide range of institutional reforms to prevent future violations, including law reform, education, and promotion of mechanisms to resolve future disputes.
The UNGPs
The Guiding Principles on Business and Human Rights (UNGPs), in Principle 25, recognize that States must ensure that those affected by human rights abuses have access to effective remedies.  The UNGPs also recognize that corporations have the responsibility to provide redress for human rights violations caused by their business operations.[footnoteRef:11]  But the UNGPs provide little detail on the content of an effective remedy, and, since they are non-binding principles, do not obligate either States or corporations to guarantee access to effective remedies. [11:  See Guiding Principles 11, 13, 15, 22.] 

State implementation of this obligation
As discussed above,[footnoteRef:12] State compliance with the international law obligation to guarantee adequate, effective, appropriate remedies has been inconsistent at best.  Individuals and communities impacted by corporate human rights abuses are rarely able to obtain any remedy at all, much less remedies that acknowledge violations of human rights, and comply with the obligation to protect against imminent harm, to ensure full reparations, and to provide for an apology, punishment of those responsible, and guarantees of non-repetition.[footnoteRef:13]  [12:  See note 2.]  [13:  The Inter-American Court of Human Rights has developed an approach to remedies for indigenous peoples that recognizes collective rights, and has ordered a broad range of remedies.  However, States have not consistently implemented the remedies order by the Court.  Moreover, the Court’s limited awards of monetary compensation have denied those harmed by the human rights violations full compensation. See generally Thomas M. Antkowiak, A Dark Side of Virtue: The Inter-American Court and Reparations for Indigenous Peoples, 25 Duke Journal of Comparative & International Law 1-80 (2014). Diana Contreras-Garduño and Sebastiaan Rombouts, Collective Reparations for Indigenous Communities Before the Inter-American Court of Human Rights, 27 Utrecht Journal of International and European Law 4-17 (2010).] 


What are the components of the proposal? 
The proposed treaty will need to state the components of an effective remedy and emphasize the State obligation to ensure the provision of adequate, effective, prompt, and appropriate remedies.  This would involve requiring States to take concrete, targeted measures to, among other things: 

· Ensure the availability of interim or provision measures of protection.  To avoid irreparable harm, communities faced with corporate violations must have quick and affordable access to interim measures to halt abusive activities and to prevent further violations, and those measures must be enforced by the State.
· Ensure reparation for people affected by corporate human rights violations.  In accordance with international law, reparation should include restitution, compensation, rehabilitation, and satisfaction, and be subject to effective implementation. 
· Ensure a means to prevent future abuses. Reparation includes guarantees of non-repetition. 
· Hold violating corporations and their employees accountable for any human rights violation.  An effective remedy includes sanctions against those responsible for the violations, both to punish them and to deter future violations.
· Engage in international assistance and cooperation relevant to the facilitation of effective remedies for corporate human rights violations.
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