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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 









CASE NO:   CCT53/03
In the matter between:

PORT ELIZABETH MUNICIPALITY

                               APPLICANT
and

VARIOUS OCCUPIERS OF ERVEN 113 TO 128 

INCLUSIVE, LORRAINE, PORT ELIZABETH, MORE

PARTICULARLY: 








CECIL BAARTMAN



                FIRST RESPONDENT

JAFTA JACOBS




           SECOND RESPONDENT

ISACK LEVACK




               THIRD RESPONDENT

GLADMAN SAM




           FOURTH RESPONDENT

ISAK LEVACK




                FIFTH RESPONDENT

VUYANI NDOTSHAYISA



               SIXTH RESPONDENT

JAN LEVACK




         SEVENTH RESPONDENT

CHARMAIN RICHTENBURG


            EIGHTH RESPONDENT

JACOB DAVIDS




              NINTH RESPONDENT

ANITA VAN RENSBURG



              TENTH RESPONDENT

WILLEM AFRIKA




      ELEVENTH RESPONDENT

ISAK UITHALER




        TWELFTH RESPONDENT

RESPONDENTS’ WRITTEN RESPONSE TO APPLICANT’S ARGUMENT IN THE AFORESAID MATTER

Pursuant to a further direction from the Honourable Chief Justice dated 13 May 2004, the Respondents submitted further argument to this Honourable Court, as did the Applicant, and the Respondents now wish to respond to the Applicant’s response as follows:

1.
AD PARAGRAPH 1 THEREOF:


It is submitted on behalf of the Respondents that the court seized at first instance of the application was not empowered to make such an order, for the reasons which appear from the Respondents’ written argument herein, as well as from the submissions made hereunder.
2.
AD SUB-PARAGRAPH 1.1 THEREOF:


2.1
It is submitted that the reference to “all the relevant circumstances” in the first portion of the preamble quoted is a reference to a consideration of same by the court from whom the eviction order is sought, and not a reference to a consideration of all the relevant circumstances by the parties themselves.  The relevant circumstances referred to in the preamble must, of necessity, be the same relevant circumstances referred to in sub-sections 4(7) and 6(1) of Act 19 of 1998 (hereinafter referred to as “the Act”).

2.2
Insofar as the second portion of the preamble quoted is concerned, the regulation of the eviction of unlawful occupiers from land in a fair manner relates to a consideration by the court of their relevant circumstances, whereafter it must be determined whether such eviction is just and equitable.  It is clear from a reading of Section 7 of the Act that the mediation process therein contained envisages a process distinct from any court proceedings, to settle disputes in terms of the Act, and that all discussions, disclosures and submissions which take place or are made during the mediation process are privileged, unless the parties agree to the contrary (Section 7(5)).
3.
AD SUB-PARAGRAPH 1.2 THEREOF:


It is submitted that the reference to “relevant circumstances” is the same “relevant circumstances” referred to in Sections 4 and 6 of the Act. 

4.
AD SUB-PARAGRAPH 1.3 THEREOF:


It is not understood why the question of whether or not mediation has occurred must of necessity be a relevant consideration, more especially since the possible scenarios are the following:


4.1
If mediation takes place successfully, the dispute would be resolved and the matter thus disposed of.


4.2
If mediation takes place unsuccessfully, the court, not being aware of the content of any of the discussions, disclosures or submissions which took place during the mediation process, would deal with the matter having regard to the relevant circumstances as envisaged by the Act, and would make an order in consequence thereof.  The court would in fact not be able to place any emphasis on the unsuccessful mediation since it would not know the reasons for same being unsuccessful.  The failure of the mediation could even be the result of one of the parties being obstructive.

4.3
If mediation does not take place, the court would deal with the matter on the same basis as if mediation had been unsuccessful.

5.
AD SUB-PARAGRAPH 1.4 THEREOF:


Sub-section 7(1) of the Act which deals with the situation where the land in question is not owned by the municipality is clearly not intended to apply in a situation such as the present, where the application is in fact brought by the municipality, more especially since Section 7(1) makes provision for the municipality to appoint the person to facilitate the mediation process, and it could clearly not have been intended for the municipality to appoint such a mediator where it itself is the applicant seeking the eviction of the unlawful occupiers.

6.
AD SUB-PARAGRAPH 1.5 THEREOF:

It is submitted that the Act only empowers the court to make the following orders:

6.1
Order the forfeiture of money seized or the repayment of money paid 
(sub-sections 3(3) and (4)).


6.2
Giving directions with regard to service (sub-sections 4(2) and (4) and 
sub-section 5(2)).

6.3
Grant or refuse an order for eviction (sub-sections 4(6) and (7) and sub-section 6(1)).


6.4
Grant an order for the eviction of the unlawful occupier and determine a just and equitable date on which the unlawful occupier must vacate the land under the circumstances, and the date on which an eviction order may be carried out if the unlawful occupier has not vacated the land on that date (sub-section 4(8)).


6.5
Grant or refuse an order for the demolition and removal of the buildings or structures that were occupied by any unlawful occupier (sub-section 4(10)).


6.6
Authorise any person to assist the sheriff to carry out an order for eviction, demolition or removal subject to conditions determined by the court (sub-section 4(11)).


6.7
Grant or refuse an urgent order for eviction (sub-section 5(1)).


6.8
Order the owner or person in charge of land to pay the costs of the proceedings contemplated in sub-section 6(1) (sub-section 6(5)).


It is consequently submitted that there is no power conferred upon the court by the Act to order parties to subject themselves to mediation as a precursor to the granting of an eviction order.

7.
AD SUB-PARAGRAPH 1.6 THEREOF:


The suspension of the eviction order in Port Elizabeth Municipality v People’s Dialogue on Land and Shelter was overturned by the Eastern Cape division of the High Court, on appeal.  



- See 
Port Elizabeth Municipality v People’s Dialogue on Land and            
Shelter and Another [2001] 1 All SA 370 (E)


In any event, the condition imposed by the court a quo was that the eviction order was suspended pending the availability of suitable alternative land or accommodation for the resettlement of the unlawful occupiers.

8.
AD SUB-PARAGRAPH 1.7 THEREOF:


Section 4(12) of the Act indeed confers a discretion on the court but it is submitted that it is important to note that, in terms of the said section, the eviction is a given.  All that the sub-section empowers the court to do is to make the implementation of the eviction order subject to certain conditions.  On this basis, it is submitted that it is difficult to envisage an eviction order being granted, subject to the parties not being able to successfully mediate their dispute, since there will be no incentive for the Applicant in such an application to in fact mediate the dispute, since the result of a failure to resolve such dispute would result in the eviction of the unlawful occupiers, which is what the Applicant would have wanted to achieve in the first instance.
9.
AD SUB-PARAGRAPH 1.8 THEREOF:


The same submissions as in the previous paragraph apply hereto.

10.
AD SUB-PARAGRAPH 1.9 THEREOF:


Again, it is submitted that it is not understood how an eviction order could be granted with the condition that it only be carried into effect if a mediation process fails, more especially since there would be absolutely no incentive for an applicant who obtains such an order, to in any way attempt to mediate the dispute with an unlawful occupier or unlawful occupiers, since the Applicant would be certain of obtaining an eviction order in the event of the dispute not being resolved by way of mediation.  It would seem that the only successful manner in which Section 7 of the Act relating to mediation could be implemented, is if such course is followed prior to an applicant bringing an application for eviction.  The incentive for such an applicant to resolve the dispute would be to curtail legal costs, and to avoid the delays occasioned by litigation.  In the example postulated by the Applicant’s counsel, it is submitted that there would simply be no incentive for the Applicant to even attempt to resolve the dispute through mediation, if such Applicant has the knowledge that a failure to so resolve the dispute will result in the Applicant obtaining the very relief for which he approached the court in the first instance.  With regard to the alternative propositions by the Applicant’s counsel, namely that the court order that the application for eviction be postponed sine die to enable the Applicant to appoint a mediator is equally impractical, since the Applicant would have either made out a case for the relief which it seeks, or not.  If the Applicant makes out a case for the relief which it seeks, it would be entitled to its order;  if not, the application should be dismissed.
11.
AD SUB-PARAGRAPH 2.1 THEREOF:


The submissions herein are correct.

12.
AD SUB-PARAGRAPH 2.2 THEREOF:


It is submitted that this Honourable Court, as well as a court on appeal, would not be empowered to make an order obliging the parties to mediate the dispute, for the reasons as set out above.

13.
AD SUB-PARAGRAPH 2.3 THEREOF:


If the Applicant wished to go to mediation, it could have adopted this course prior to the launching of the present application.  It is submitted that, having failed in the Supreme Court of Appeal, it might now appear inviting to seek a referral to mediation.  If the Applicant genuinely believes it to be in the interest of justice and for the benefit of the community within the Applicant’s jurisdiction to follow this course, why did the Applicant not attempt to do so prior to it launching the application for the eviction of the Respondents, thereby occasioning unnecessary costs to the Respondents in their opposition to the application?

14.
AD SUB-PARAGRAPH 2.4 THEREOF:


In Port Elizabeth Municipality v People’s Dialogue the municipality was the owner of the land in question.  Whilst agreeing, with respect, with the sentiments of his lordship in this judgment, as set out in this sub-paragraph, it is questioned why the Applicant did not have regard to these factors prior to it launching the present application and submitted further that, having launched such application, the test is whether the Applicant has complied with the requirements of the Act.

15.
AD SUB-PARAGRAPHS 2.5 AND 2.6 THEREOF:


It is submitted that the order proposed by the Applicant in paragraph 3 of its written argument could never be just and equitable since the Applicant has, without attempting to mediate the dispute, embarked upon litigation which has occasioned the Respondents some considerable cost.  It is submitted that the Applicant should not be entitled to a so-called “second bite at the cherry” and should stand or fall by its evidence in the application for eviction.  Should this Honourable Court dismiss the Applicant’s application for special leave to appeal, the Applicant could then embark upon a mediation process with the Respondent, if it deems same to be in the interests of justice and for the benefit of the community within the Applicant’s jurisdiction.  It is submitted that the order suggested by the Applicant is not just and equitable to the Respondents.
16.
AD SUB-PARAGRAPH 2.7 THEREOF:


It is submitted that the “wide range of remedies” would not include making an order which falls outside the ambit of the Act.

17.
AD SUB-PARAGRAPH 2.8 THEREOF:


The submissions in this paragraph defeat the object of the Applicant’s argument that the matter should be referred to mediation.  A referral of the present matter to mediation would, at best, resolve the dispute between the existing Respondents and the Applicant.  This would not impact upon any considerations “beyond those immediate to the protagonists in the present litigation” and would have no effect on “contextualizing the immediate circumstances of the case in the national, social and economic macrocosm”.  On the contrary, a determination of the Applicant’s case in this matter, as per the Applicant’s application for special leave to appeal, would contribute more thereto than a referral of the present dispute to mediation, and that could be the only reason why the Applicant applied to this Honourable Court for special leave to appeal.
18.
AD PARAGRAPH 3 THEREOF:


It is submitted that this Honourable Court is, with respect, not entitled to issue the order suggested by the Applicant, and that the Applicants application for special leave to appeal should be dismissed, with costs.
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