



PROPOSAL: Corporate Criminal Liability
ESCR-Net & FIDH Joint Treaty Initiative Project[footnoteRef:1]  [1:  This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Eduardo Toledo and Carlos Lopez, reflecting on CSO inputs, and it attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this Treaty Initiative project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 
] 

KEY PROPOSAL: States must ensure that corporate liability for human rights violations includes (among other forms) criminal corporate liability, and that the assessment of such criminal liability takes into account both the acts and omissions of corporations acting alone, as well as the acts or omissions by corporations that contribute to human rights violations by other parties. 
SUMMARY: While the international human rights framework envisages that State measures to ensure access to remedy for human rights violations will cover judicial, administrative, legislative and other appropriate steps, the recognition within criminal justice systems that corporations (and not solely individuals within corporations) can be held criminally liable is inconsistent across jurisdictions. A more explicit recognition would provide greater access to remedy and a strong tool for persons affected by human rights violations that amount to crimes. 
Further, while the human rights framework has traditionally been understood as relating to the relationship between States and individuals, it is well recognised that corporate activity cannot easily be separated from the conduct of governments or State authorities. There are many ways in which corporations can become involved in or implicated in human rights violations. The concept of “corporate complicity” is a key way to understand and assess the extent to which corporations should be held responsible for their own contributions to acts of third parties, such as governments, the military, other security providers, paramilitaries, contractors and others. The proposed treaty offers the opportunity to: reaffirm that criminal liability extends to corporations; outline the State obligation to adopt approaches that provide a clear method to attribute acts and omissions to corporations contributing to other parties’ criminal actions.
Why is this important to address in the proposed treaty? 
The international human rights framework envisages that State measures to ensure access to remedy for human rights violations will cover judicial, administrative, legislative and other appropriate steps. As such, such violations may be addressed through a range of different legal options available in a particular jurisdiction, which may include claims under specific human rights legislation or constitutional provisions, or pursuant to relevant criminal, environmental or other legislation, and so on. 

In terms of criminal law, which represents one of the strongest and effective remedial options, the criminal prosecution of corporate entities or corporate executives (or both) for their role(s) in human rights violations is at least a theoretical possibility in many jurisdictions.[footnoteRef:2] However, despite the existence of international and domestic frameworks that provide various redress mechanisms in relation to corporate criminal liability, the idea that corporations themselves can be held criminally liable is not universal, and very few criminal prosecutions occur in practice. The lack of clear domestic standards and mechanisms to address corporate criminal liability represents a failure by States to comply adequately with their duty to protect. [2:  For example, see:  Kyriakakis, J. (2007) ‘Australian Prosecution of Corporations for International Crimes’, 5, Journal of International Criminal Justice, 809-826. Available at: http://www.geneva-academy.ch/RULAC/pdf_state/Joanna-Kyriakakis-paper.pdf. See also: Allens Arthur Robinson (2008) ‘Corporate Culture’ as a Basis for the Criminal Liability of Corporations. Available at: https://business-humanrights.org/en/corporate-culture-as-basis-for-criminal-liability-of-corporations-paper-for-un-special-representative-ruggie-by-allens-arthur-robinson-law-firm#c33179  ] 


Further, it is important to note that corporations can become involved in human rights violations in various direct and indirect ways. Many recent and ongoing legal cases are profiled on the Business and Human Rights Resource Centre website.[footnoteRef:3] As noted by a recent report on corporate liability for gross human rights abuses,[footnoteRef:4] these cases can be grouped in the following broad categories: [3:  Corporate Legal Accountability Quarterly Bulletins, available at: https://business-humanrights.org/en/corporate-legal-accountability/publications/corporate-legal-accountability-quarterly-bulletins ]  [4:  Zerk, J. (2013) ‘Corporate liability for gross human rights abuses: Towards a fairer and more effective system of domestic law remedies’. A report prepared for the Office of the High Commissioner for Human Rights’. Available at:  http://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf] 

· situations where corporations and their managers and staff have been accused of being directly responsible for human rights violations; 
· situations where governments and State authorities have engaged corporations to provide goods, technology, services or other resources which are then allegedly used in abusive or repressive ways; 
· situations where corporations have allegedly provided information, or logistical or financial assistance, to others who have then engaged in human rights abuse on the basis of such information or assistance; and 
· situations where corporations have made investments in projects or joint ventures or regimes with poor human rights records or with connections to known abusers.[footnoteRef:5] [5: Zerk, J. (2013) ‘Corporate liability for gross human rights abuses: Towards a fairer and more effective system of domestic law remedies’. A report prepared for the Office of the High Commissioner for Human Rights’, p. 16. ] 


“Corporate complicity” is a term used by many, particularly in the field of human rights and business, to reflect the understanding of how corporations, through their business relationships, support or facilitate human rights violations by others, usually governments, State authorities or other companies.[footnoteRef:6] As such, in assessing corporate criminal liability, it is important to recognise and address the direct instances of human rights violations but also the varying ways in which corporations can be complicit in contributing to human rights violations by others. [6:  For a detailed overview of the circumstances in which international criminal law could hold companies and their officials criminally responsible when they participate in gross human rights violations that amount to crimes under international law, see International Commission of Jurists (2008) Corporate Complicity and Legal Liability, Volume 2: Criminal Law and International Crimes, p. 56. Available at: http://icj2.wpengine.com/wp-content/uploads/2009/07/Corporate-complicity-legal-accountability-vol2-publication-2009-eng.pdf ] 


What is the relevant legal context? 
Approaches to attributing criminal responsibility in relation to human rights violations connected with corporate activity 
Different practices occur at the international and domestic levels regarding whether both individuals and corporations can be held criminally liable:

· At the international level, international criminal law institutions have focused on individual criminal responsibility rather than on the criminal responsibility of the corporation itself, as a separate legal entity.  

· At the domestic level (i.e. national systems), the approach to corporate criminal responsibility is complicated and differs across jurisdictions, with some domestic legal systems recognising that criminal liability can extend to corporations, and some systems only extending criminal liability to individuals.  Even when States do recognise that a corporation can be held criminally responsible, they approach this in different ways.[footnoteRef:7]   [7:  Zerk, J. (2013) ‘Corporate liability for gross human rights abuses: Towards a fairer and more effective system of domestic law remedies’. A report prepared for the Office of the High Commissioner for Human Rights’.  p.32. For an overview of discussions of how corporations can be held criminally liable, see International Commission of Jurists (2008) Corporate Complicity and Legal Liability, Volume 2: Criminal Law and International Crimes, p. 56. Available at: http://icj2.wpengine.com/wp-content/uploads/2009/07/Corporate-complicity-legal-accountability-vol2-publication-2009-eng.pdf] 


Following World War II, various trials were conducted in which corporate executives were prosecuted, for example in connection with the sale of poisonous gases to concentration camps, and for involvement in forced labour. An important development in corporate criminal liability evolved during the US Military Tribunals. While ultimately prosecutions of corporate executives established individual personal responsibility, in some instances this liability was only ascribed after first establishing the criminal acts of the corporation as a legal entity. As such, this is an important development in the recognition of criminal liability for corporations themselves, relevant to this proposal in relation to the content of the future treaty. In a case involving a company called IG Farben (prosecuted for using slave labour) the US Military Tribunal only found individual executives guilty on the basis that the criminal actions by the company itself, through its governing body.[footnoteRef:8] In another case before the US Military Tribunals a company called Krupp, that supplied armaments to Nazi Germany through the war, to establish liability of the defendants the prosecution centred on the actions of the Krupp corporation, rather than the defendants. For instance, evidence was presented illustrated that “the initiative for the acquisition of properties, machines and materials…was that of the Krupp firm [which utilised] the Reich government and Reich agencies whenever necessary to accomplish its purposes”.[footnoteRef:9]   [8:  Law Reports of Trials of War Criminals (UNWCC), Vol. X, London: His Majesty’s Stationary Office, 1949 (the case of I.G. Farben), at 50-52, in Stoitchkova, D (2010) Towards Corporate Liability in International Criminal Law, School of Human Rights Research, Vol. 38, p. 59.]  [9:  Law Reports of Trials of War Criminals (UNWCC), Vol. X, London: His Majesty’s Stationary Office, 1949 (the case of Krupp), at 92, in Stoitchkova, D (2010) Towards Corporate Liability in International Criminal Law, School of Human Rights Research, Vol. 38, p. 60.] 


As stated by Stoitchkova, “as in the Farben case, the tribunal concluded that it was the company itself that committed violations…Individual defendants were then convicted for having acted ‘through the instrumentality’ of the firm”.[footnoteRef:10]   The individual liability established in these cases rested on the “recognition that organisations, public or private, are bound by international criminal law to refrain from engaging in the commission of war crimes and crimes against humanity”.[footnoteRef:11]   [10:  Stoitchkova, D (2010) Towards Corporate Liability in International Criminal Law, School of Human Rights Research, Vol. 38, p. 60.  Stoichkova cites the term “through the instrumentality” to Law Reports of Trials of War Criminals (UNWCC), Vol. X, London: His Majesty’s Stationary Office, 1949 (the case of I.G. Farben), at 52.]  [11:  Stoitchkova, D (2010) Towards Corporate Liability in International Criminal Law, School of Human Rights Research, Vol. 38, p. 59.] 


Today, under the Rome Statute of the International Criminal Court[footnoteRef:12] and the International Criminal Tribunals for Rwanda (ICTR) and Yugoslavia (ICTY), a person – including an individual operating in their capacity as a company official – can be held responsible for committing,[footnoteRef:13] planning,[footnoteRef:14] ordering[footnoteRef:15] or instigating[footnoteRef:16] a crime or otherwise aiding and abetting a crime.[footnoteRef:17]   [12:  Article 25 of the Rome Statute, see http://legal.un.org/icc/statute/romefra.htm. ]  [13:  Committing refers to the physical participation of an accused in the actual acts, which constitute the materials elements of a crime. ICTR, Rutaganda, (Trial Chamber) 6 December 1999, para. 40; ICTY, Galic, (Trial Chamber) 5 December 2003 para 168. See also Article 25(3)(a) ICC Statute. ]  [14:  Planning occurs when one or several persons contemplate designing the commission of a crime at both the preparatory and execution phases. ICTR Akayesu, (Trial Chamber) 2 September 1998, para. 480; ICTR, Rutaganda, (Trial Chamber) 6 December 1999, para. 37; ICTY, Galic, (Trial Chamber) 5 December 2003, para. 168. ]  [15:  Ordering means a person in a position of authority using that authority to instruct another to commit an offence. ICTR, Akayesu, (Trial Chamber) 2 September 1998, para. 483; ICTR, Rutaganda, (Trial Chamber) 6 December 1999, para. 39; ICTR, Gacumbitsi, (Appeals Chamber) 7 July 2006, para. 181-183. See also article 25(3)(b) ICC Statute.  ]  [16:  Instigating means prompting another to commit an offence which is actually committed, either through an act or omission. ICTR, Gacumbitsi, (Appeals Chamber) 7 July 2006, para. 129. See also article 25(3)(b) ICC Statute, which prohibits soliciting or inducing the commission of a crime. ]  [17:  International Commission of Jurists (2008) Corporate Complicity and Legal Liability, Volume 2: Criminal Law and International Crimes, p. 11. Available at: http://icj2.wpengine.com/wp-content/uploads/2009/07/Corporate-complicity-legal-accountability-vol2-publication-2009-eng.pdf] 


At national levels, criminal liability can be applied to – depending on the jurisdiction – both individuals and corporations. For example, in France companies are able to be found guilty of an offence, major or minor, under the Penal Code.[footnoteRef:18] Many other jurisdictions in Europe provide for corporate criminal liability including Belgium, Italy, Poland, the United Kingdom, the Netherlands, the Czech Republic, Romania, Luxembourg and Spain.[footnoteRef:19] Corporate criminal liability arises also in many other jurisdictions around the world, sometimes in novel ways. In Australia, for example, liability can arise based on corporate culture. “Corporate culture” refers to an attitude, policy, rule, course of conduct or practice existing within the body corporate generally or in the part of the body corporate in which the relevant activities take place.[footnoteRef:20] Many other jurisdictions also have legal systems that recognise corporate criminal liability.[footnoteRef:21]   [18:  See, Memorandum of the Ministry of French Foreign Affairs, Re: Criminal liability of private law entities under French law and extra-territoriality of the laws applicable to them: Review of the situation and discussion of issues (2006). Available at: http://www.lancaster.ac.uk/universalhumanrights/resourcesOfficial.htm; Xavier-Bender, P. (2008) Criminal Liability of Companies: FRANCE. Available at: file:///Z:/Working%20groups/Corporate%20Accountability/2016/Treaty%20Initiative/Legal%20Group/GPG_CLC_BCC_France.pdf ]  [19:  Clifford Chance (2012) Corporate Liability in Europe – January 2012, p. 2. Available at: https://www.cliffordchance.com/content/dam/cliffordchance/PDFs/Corporate_Liability_in_Europe.pdf ]  [20:  Allens Arthur Robinson (2008) ‘Corporate Culture’ as a Basis for the Criminal Liability of Corporations. Available at: https://business-humanrights.org/en/corporate-culture-as-basis-for-criminal-liability-of-corporations-paper-for-un-special-representative-ruggie-by-allens-arthur-robinson-law-firm#c33179  ]  [21:  Allens Arthur Robinson (2008) ‘Corporate Culture’ as a Basis for the Criminal Liability of Corporations. ] 


In the African regional system, a 2014 Protocol to the African Court of Justice and Human and Peoples’ Rights has a section called ‘Corporate Criminal Liability’ which establishes jurisdiction for the court over the actions of legal persons, including corporations.[footnoteRef:22] Pursuant to the Protocol “Corporate intention to commit an offence may be established by proof that it was the policy of the corporation to do the act” and “a policy may be attributed to a corporation where it provides the most reasonable explanation of the conduct of that corporation”.[footnoteRef:23]  The crimes covered include a wider range than contained in the Rome Statute of the International Criminal Court because it also includes corruption, money laundering, human trafficking, drug trafficking and trafficking in hazardous waste, as well as illicit exploitation of natural resources.[footnoteRef:24] There are many modes of responsibility covered in article 28 of the Protocol including aiding and abetting, being an accessory before or after the crime and many other means of attributing liability.[footnoteRef:25] In terms of penalties imposed in response to findings of corporate criminal liability, these vary across jurisdictions but include (most commonly) a fine, dissolution of the corporate entity, and a ban from participating in public procurement tenders.[footnoteRef:26] [22:  Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights, 27 June 2014, art 22, adding art 46C, article 46C(1) which states that: “For the purpose of this Statute, the Court shall have jurisdiction over legal persons, with the exception of States”. Available at: http://www.au.int/en/sites/default/files/treaties/7804-treaty-0045_-_protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e.pdf]  [23:  Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights, 27 June 2014, art 22, adding art 46C ]  [24:  As above, art 28A.1. ]  [25:  As above, art 28N. ]  [26:  Clifford Chance (2012) Corporate Liability in Europe – January 2012, p. 7.] 

The UNGPs 
Of particular relevance to the issue of corporate criminal liability, the UN Guiding Principles on Business and Human Rights[footnoteRef:27] (UNGPs) set out that, in protecting against business-related human rights abuse: States must take “…appropriate steps to prevent, investigate, punish and redress such abuse through effective policies, legislation, regulations and adjudication”;[footnoteRef:28] access to remedy for such violations must be ensured “…through judicial, administrative, legislative or other appropriate means…”[footnoteRef:29]; and “States should take appropriate steps to ensure the effectiveness of domestic judicial mechanisms when addressing business-related human rights abuses, including considering ways to reduce legal, practical and other relevant barriers that could lead to a denial of access to remedy.”[footnoteRef:30] [27:  UN, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework (2011), UN Doc. HR/PUB/11/04 (UNGPs).]  [28:  UNGPs, Principle 1.]  [29:  UNGPs, Principle 25.]  [30:  UNGPs, Principle 26.] 

However, the UNGPs do not make explicit reference to corporate criminal liability. In recognition of the challenges in ensuring accountability and effective legal liability for corporate human rights violations, it is submitted that an explicit recognition of corporate criminal liability is required in the treaty.

What are the components of the proposal? 
In seeking to ensure the possibility of stronger sanctions for corporate human rights violations and therefore address the gap between the current reality and lack of redress for many human rights violations, the proposed treaty should set out State obligations to:

· Ensure that criminal liability can extend to corporations themselves, without prejudicing the possibility for individual liability for crimes committed by persons within a company; and
· Adopt measures that provide a clear method to attribute criminal acts and omissions to both corporations acting alone, as well as to corporations complicit in the criminal actions of other parties.
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