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PROPOSAL - Scope of the Treaty
ESCR-Net & FIDH Joint Treaty Initiative Project
KEY PROPOSAL: The scope of the treaty should be determined with reference to the needs of the rights holders. Therefore, the treaty should (i) prioritise addressing the complex regulatory challenges posed by transnational corporations (TNCs) while acknowledging that all corporations are subject to international human rights law, and (ii) cover the full range of interrelated, interdependent and indivisible human rights (i.e. civil, cultural, economic, political and social). 
SUMMARY: During the negotiations in relation to the proposed treaty, agreement will need to be reached about the scope of the treaty. This involves two key questions: the types of companies to which the treaty should apply (the ‘depth’) and the types of human rights that the treaty should cover (the ‘breadth’). In consideration of these issues it is important to consider both the reality of current human rights violations and the extent to which existing mechanisms and processes can address such problems. It is clear from existing research and extensive consultation with civil society that: (1) while the potential impact of and difficulty in obtaining redress against transnational corporations is particularly significant, violations are associated with all types of companies without appropriate remedy; and (2) corporate activity impacts on the full range of human rights. The proposed treaty offers the opportunity to ensure that the regulation of corporate conduct adequately corresponds to reality and provides a practical response to corporate human rights violations. 
Why is this important to address in the proposed treaty? 

The scope of the treaty is one of the most fundamental (as well as contentious) components of the negotiations for a binding international instrument on business and human rights (BHR). It involves two aspects: the types of corporations to which the treaty should apply (the ‘depth’ question), and the types of human rights that the treaty should cover (the ‘breadth’ question).  During the Treaty Initiative consultations in Asia, Africa and Latin America, over 100 civil society organizations (CSOs) considered both of these scope-related aspects of the proposed BHR treaty. 
In relation to ‘depth’, the Treaty Initiative consultations involved discussions about the types of corporate entity whose conduct has resulted in human rights violations. Many examples shared during these consultations highlighted human rights violations committed in developing countries by transnational corporations (TNCs) headquartered in the Global North.
 It is clear that the regulatory challenges posed by TNCs are especially complex, because corporate operations across jurisdictions often undermine the pursuit of an effective remedy for affected people and communities due to legal and practical challenges, a lack of information and – in some circumstances – complicity between host governments and corporations in the context of a desire to attract foreign investment. At the same time, CSOs during the consultations also offered examples of how state-owned enterprises and local corporations too violate human rights and it is often also not possible to seek effective remedy from domestic redress mechanisms.. 
Hence, from the perspective of individuals and communities whose human rights are infringed by corporate operations, it is of little consequence if the corporation that violated rights is a TNC or not – the main concern for such affected communities is that despite a clear violation of their human rights, they presently face significant obstacles in obtaining effective and adequate remedies, irrespective of the nature of corporate violator.  

Regarding the ‘breadth’ of the treaty, CSOs which participated in the consultations stressed the importance of the proposed BHR treaty covering all human rights: civil, political, social, economic, cultural, while also ensuring meanginful protection for the environment. If the treaty is limited to ‘gross’ human rights violations, it will not be able to capture most of the human rights violations experienced by people and communities living in the Global South. Moreover, any attempt to limit the treaty’s scope to certain gross or egregious human rights violations will run contrary to the ‘interrelated, interdependent and indivisible’ nature of human rights. 
In other words, the Treaty Initiative consultations highlighted that from the perspectives of CSOs and affected people, the proposed treaty should have a wide scope: it should apply to all types of business enterprises (including those which are part of supply chains), and cover all civil, political, social, economic, cultural rights recognized under international human rights law. 
What is the relevant legal context? 

The mandate of the open-ended inter-governmental working group (OEIGWG), established by the UN Human Rights Council (HRC) Resolution 26/9, is ‘to elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises’.
 The Resolution further provides that the first two sessions of the OEIGWG ‘shall be dedicated to conducting constructive deliberations on the content, scope, nature and form of the future international instrument’.
 This may suggest that the ‘scope’ of the treaty is an open question to be settled during state negotiation. While this appears to be true regarding the ‘breadth’ aspect, the position concerning the ‘depth’ aspect has been complicated by a footnote to Resolution 26/9, which reads as follows: ‘“Other business enterprises” denotes all business enterprises that have a transnational character in their operational activities, and does not apply to local businesses registered in terms of relevant domestic law.’ 
The intent behind this footnote was to exclude local non-transnational businesses from the treaty. However, as the language of the footnote is conceptually unclear, with it not appearing in the main text of Resolution 26/9, , there are reasons to consider this an evolving debate in the treaty negotiations. Moreover, there is nothing in international law that would inhibit member states reconsidering the effect of the footnote as the proceedings continue. 
The ‘depth’ issue under international law
There are at least four means by which the treaty might address the question of what types of corporations should be covered by the treaty: (i) strictly follow the resolution’s footnote so as to exclude domestic business enterprises that have no transnational character from the purview of the treaty; (ii) negotiate a treaty which applies to all types of business enterprises; or (iii) adopt a ‘hybrid option’ in which the main treaty applies to TNCs and local business enterprises with a transnational character, while an Optional Protocol extends its application to all local business enterprises with no ‘transnational character’ (although as yet there is no legal definition of ‘transnational character’). Another method to operationalize this hybrid option may be to apply some chapters of the treaty to all businesses and others dealing specifically with transnational business enterprises.

Whilst all of the above options are feasible under international law, it appears that the recent trend adopted by international regulatory initiatives is to target all types of business enterprises rather than only TNCs. For example, while the 1976 OECD Guidelines for Multinational Enterprises were limited to multinational enterprises (MNEs) ‘operating in’ the territories of OECD countries,
 the revision of these Guidelines in 2000 extended their scope
 by applying them to MNEs ‘operating in or from’ the territories of OECD countries.
 
Moreover, the revised Guidelines also asked MNEs to encourage their ‘business partners, including suppliers and sub-contractors, to apply principles of corporate conduct compatible with the Guidelines.’
 In the same vein, the 2000 version of the ILO Declaration provided that the ‘principles laid down in the Declaration do not aim at introducing or maintaining inequalities of treatment between multinational and national enterprises. They reflect good practice for all.’
 

Building on these developments, the 2003 UN Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises not only applied to TNCs, but also ‘other business enterprises’ such as contractors, suppliers, licensees or distributors if (i) they had any relation with a TNC, (ii) the impact of its activities is not entirely local, or (iii) the activities involved violations of the right to security.
 The Guiding Principles on Business and Human Rights in 2011 consolidated this advance in normative development by abolishing the distinction between TNCs and other business enterprises and positing that all companies have a responsibility to respect human rights.

The reasons for this regulatory trend are not difficult to find.
 It is not easy to provide an agreeable definition of a ‘TNC’. Even if such a definition is found, this will inevitably result in lawyers advising TNCs how to bypass the given definitional contours. Moreover, as noted above, people affected by corporate human rights abuses do struggle to hold even local corporations accountable, emphasizing the value of developing a common binding international normative standard for states that includes these abuses in a more uniform way, like international human rights law does in other instruments. 
The ‘breadth’ issue under international law
Again, there are various ways the treaty might address the range of human rights that it will cover: (i) limit the scope of the treaty to ‘gross’ human rights abuses; (ii) include all nine ‘core’ international human rights covenants and conventions; or (iii) include all human rights enumerated in the nine core human rights covenants and conventions adopted by the UN ‘plus’ the Universal Declaration of Human Rights (UDHR), the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), and eight fundamental ILO conventions.
Since there is no clear consensus on what the term ‘gross’ means,
 there is some leeway to interpret the term in a manner which is broader than
 crimes covered by the ICC Rome Statute,
 or even broader than the territory occupied by international corporate crimes.
 The definition of ‘gross and systematic violations’ in the 1993 Vienna Declaration and Programme of Action also lends support to interpreting the term ‘gross’ broadly.
 
The second option may be that the proposed treaty covers all human rights stipulated in nine ‘core’ international human rights covenants and conventions.
  However, even these nine instruments do not cover several important instruments related to labour rights and the rights of indigenous peoples.

The third option, therefore, may be to encompass all human rights recognised in nine core international human rights conventions, UDHR, the UNDRIP and eight ‘fundamental’ ILO conventions.
 As corporations can and do violate, directly or indirectly, almost all human rights, an international regulatory response should be in consonance to the extent of violations in practice. 
What are the components of the proposal? 

In order for the treaty to be centered on the reality of those affected by corporate human rights violations, the proposed treaty should have a wide scope both in relation to the types of corporations to which it applies (the ‘depth’ question) and the types of human rights that it covers (the ‘breadth’ question). It should require states to take all necessary steps (including legislative, administrative and judicial ), appropriate to their legal systems, to establish liability of all corporations targeted by the treaty and within their territory and/or jurisdiction for violation of all human rights covered by the treaty.  
· ‘Depth’ 
The treaty should adopt a hybrid option in order to bridge the gap between the ‘needs’ of the rights holders to have a treaty which applies to all business enterprises and the ‘intent’ of Resolution 26/9 to exclude local corporations from the ambit of the treaty. The hybrid option could be operationalized as follows:
1. Scope prioritizes regulatory complexity of TNCs: The treaty should briefly confirm that while all business enterprises can violate human rights, TNCs and other business enterprises with a ‘transnational character’ pose special regulatory challenges and therefore, this treaty targets such transnational businesses as a matter of priority. 
2. Indicative definition of TNCs:  As providing a comprehensive definition of a ‘TNC’ is very difficult and potentially leads to a means for TNCs to evade incorporation into the purview of the treaty, the treaty should follow the approach adopted by the OECD Guidelines
 and merely provide an indicative rather than an exhaustive definition of TNC. The two key elements that make an enterprise TNC are: (i) operating in more than one country or jurisdiction through one’s affiliates (howsoever structured or defined), and (ii) exercising some level of control over one’s affiliates. On the other hand, the term ‘transnational character’ must capture those local business enterprises which have some transnational element, e.g., among other things, offering products or services outside the country of incorporation; direct sourcing of materials from overseas suppliers; or having overseas investors and/or directors.

Regarding the ‘breadth’ question

The treaty should include all human rights enumerated in nine core human rights conventions, the UDHR, the UNDRIP and eight fundamental ILO conventions. This option could be operationalized as follows: 
1. Broad coverage of violations: The proposed treaty should acknowledge that as corporations can and do violate almost all human rights, an international regulatory response should correspond to the full range of violations. 
2. Listing of Human Rights Instruments: The treaty should contain an annexure listing the following human rights instruments applicable: the nine core international human rights covenants and conventions, the UDHR, the UNDRIP, and the eight fundamental ILO conventions. The annexure should provide flexibility to incorporate additional instruments developed by the Human Rights Council at a later date, consistent with the evolution of human rights standards and future state practice. 
How is this related to other key proposals? 
Although the ‘scope’ question is central to almost all aspects of the treaty, other proposals developed in the course of the Treaty Initiative are relevant to understanding the full context of this scope proposal, especially those addressing access to remedy, direct obligations, extraterritorial obligations and the rights of indigenous people. 
This paper was produced following online and in-person consultations with over one hundred and fifty civil society organisations (CSOs) in Asia, Africa, Latin America.  The drafting of this proposal was lead primarily by Surya Deva, and reflecting on CSO inputs, attempts to provide ideas for how the forthcoming treaty may address issues raised by CSOs in the aforementioned consultations.  As such, the views expressed here are not necessarily the views of the lead author or the institutional position of either ESCR-Net and FIDH.  This proposal, as well as others produced in this � HYPERLINK "https://www.escr-net.org/corporateaccountability/treatyinitiative" �Treaty Initiative� project, is primarily designed as a resource to support members and partners of ESCR-Net and FIDH, as well as diplomats, INGOs and others, to prepare their own positions on the treaty (either as supporting documentation or to help refine contrasting views). 
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