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1 The challenge of AIDS and the role of the law in 
responding to it 
 

South Africa is experiencing an HIV/AIDS epidemic of devastating proportions.  

Responsible estimates put the number of South Africans living with HIV or AIDS at 

between 5.7 million and 6.7 million – the mid-point estimate is 6.29 million.1  In July 

2002 the Constitutional Court opened its judgment in the case the Treatment Action 

Campaign (“TAC”)2 brought to oblige government to institute a national programme 

to prevent mother-to-child transmission of HIV with a deliberately dramatic statement:  
“The HIV/AIDS pandemic in South Africa has been described as ‘an 

incomprehensible calamity’ and ‘the most important challenge facing South 

Africa since the birth of our new democracy’ and government’s fight against 

’this scourge’ as ‘a top priority’.  It ‘has claimed millions of lives, inflicting pain 

and grief, causing fear and uncertainty, and threatening the economy’.  These 

are not the words of alarmists but are taken from a Department of Health 

publication in 2000 and a ministerial foreword to an earlier departmental 

publication.”3 

Tellingly, the Court used its power to order the government to respond properly and 

effectively within its means to the challenges its own documents had so starkly 

outlined: its very order instanced the role that the law and legal institutions can play 

in responding to the crisis.4  The interposition of judicial power in the epidemic could 

be seen as the high point of nearly a decade of jurisprudential development, and 

came against a background of intense legal and popular activism directed at 
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achieving equality, non-discrimination and dignity for people living with HIV/AIDS.  

The Constitutional Court’s order in the TAC case thus represented the culmination of 

a campaign to create a framework within the law for dealing rationally, fairly and 

effectively with the epidemic. 

 

More generally, the law’s response to HIV/AIDS involves critical questions about the 

nature of South African society.  In the negotiations that led in 1994 to the adoption of 

a Constitution, South Africans chose to embody their democratic aspirations within a 

framework of legal regulation – at just the time when the epidemic was beginning to 

take its fearsome hold on the population.  Legal values and human rights, as 

enshrined in the Bill of Rights, became the touchstone of the country’s values.  The 

Constitution explicitly committed all institutions to the foundational values of human 

dignity, the achievement of equality and the advancement of human rights and 

freedoms, non-racialism and non-sexism, and the supremacy of the Constitution and 

the rule of law.5   

 

One of the questions is whether the law has fulfilled these high promises in relation to 

the HIV/AIDS epidemic.  What role has the law played in practical management of 

the epidemic?  What light does the law’s response to HIV/AIDS cast more generally 

on South Africa’s attempts to grapple with the problem?  And what do the limitations 

of the law tell us about our failings in dealing effectively with HIV/AIDS and other 

social problems?  It is these questions I examine in this paper. 

 

 

2 The context of the law’s response in South Africa 
 

From the early 1990s South African lawyers started to focus attention on the possible 

impact of the disease on our society and the challenge the spread of the epidemic 

posed for our legal system and our legal values.6  Medical science lacks a means to 

cure HIV infection or any simple way to stop the spread of the virus.7  It was widely 

accepted, however, that the law would necessarily play an important role in 

attempting to curb the epidemic and to diminish its effects.8   

 

Initially many in South Africa demanded that the law be employed to isolate and 

quarantine persons with HIV and for making AIDS compulsorily notifiable.9  Under 
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apartheid, in line with approaches elsewhere, the government introduced coercive 

measures for HIV and AIDS.  The Regulations relating to Communicable Diseases 

and the Notification of Notifiable Medical Conditions promulgated in 198710 under the 

previous Health Act 63 of 1977 contained various measures aimed at certain 

“communicable diseases”.  The wide definition of “communicable disease” in section 

1 of the Health Act clearly encompassed HIV infection.11   In addition, the 

Regulations provided for specific coercive measures that were to be applied 

mandatorily to expressly listed communicable diseases.  With semantic imprecision, 

the regulations listed AIDS (which is not communicable), but not HIV (which is).12  

The measures (whether they had to be applied in the discretion of the health 

authorities or mandatorily) when read to include HIV infection encompassed the 

following:13 authority, under certain circumstances,14 to close teaching institutions 

and restrict attendance at them;15 to prohibit the holding of or attendance of meetings 

or public gatherings;16 to place under quarantine any person “suffering” or “suspected 

to be suffering” from HIV infection;17 to examine medically persons with HIV or 

suspected to have HIV;18 to remove persons with HIV to a hospital or other place of 

isolation so as to remain there under medical supervision for a period determined in 

the removal order;19 to order that a person with HIV not prepare any food, or handle 

any food or water intended for other persons,  or handle a container for such food or 

water;20 and, in the case of a pupil with AIDS, not to allow such pupil to enter a 

teaching institution except on the strength of a certificate of admission issued by the 

health authorities.21  

 

The Regulations had more bark than bit.  It seems they were never applied in respect 

of HIV or AIDS.  They were widely criticised in that many of the measures provided 

for were totally inappropriate to HIV and AIDS.22  Technically they are however still in 

force – even though in 1993 draft Regulations intended to replace them were 

published (these would to a large measure have dealt with the criticism);23 and even 

though the South African Law Reform Commission recommended in 1997 that the 

uncertainty as regards their potential application to HIV/AIDS be cleared up.24 The 

new National Health Act, 61 of 2003, which came into operation on 2 May 2005, has 

not yet alleviated this situation since the commencement date of the provisions 

repealing the sections of the previous Health Act under which the 1987 Regulations 

were promulgated, has not yet been proclaimed.25   
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Presumably any regulations dealing with communicable diseases that may be 

promulgated under the new Act will deal with this uncertainty.26  

 

Also in 1987, the previous government issued Regulations rendering persons with 

AIDS and HIV “prohibited persons” in terms of the Admission of Persons to the 

Republic Regulation Act 59 of 1972.27  These were however abandoned when the 

Aliens Control Act 96 of 1991 came into force.28 The Immigration Act 13 of 2002, 

which replaced the Aliens Control Act, did not alter the position. 

 

 

3 A human rights premise 
 

South African lawyers examining the legislative options in addressing HIV/AIDS in 

the early 1990s warned of the threat that pressure for coercive measures posed to 

individual rights.29  It was argued that those diagnosed with HIV or AIDS already 

faced not only physical debilitation and death but severe discrimination:  the denial, 

blame, stigmatisation, prejudice and discrimination that fear of AIDS evokes have 

been found – and continue to be found – in virtually every society affected by the 

virus.30  

 

This debate was not unique since at that stage the legal profession world-wide was 

trying to deal with the impact of HIV/AIDS not only on affected individuals and their 

relationships with others, but also on society and relations between countries. 

Several countries were involved in adapting their laws to deal with HIV/AIDS.31  What 

accentuated the debate in South Africa was that a mass heterosexual epidemic was 

emerging as the country was emerging from a past fractured by racial subordination 

and injustice. 

 

On the foreground were questions framed as involving the extent to which the 

community is entitled to protect itself at the expense of the rights of the individual.32  

This collective/individual tension becomes acute in the management of diseases 

where the source of contagion and mode of transmission involve human behaviour.  

Abstract logic seems to suggest that the risk posed to the community by an epidemic 

transmitted by individual human action is best countered by isolating or removing 

individuals whose infection is known to pose a risk to others.   Traditional public 
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health approaches to disease prevention have operated on this premise.33  The fact 

that AIDS is incurable, together with early uncertainty about its exact modes of 

transmission, led some governments to apply the traditional approach of infectious 

disease control – thus enacting or applying various coercive or punitive efforts to 

deter infected persons from transmitting the virus to others.34   In invoking the 

coercive force of the law, direct and indirect coercive measures were called upon.35 

These laws included mandatory screening of men having sex with men, sex workers, 

injecting drug users, foreigners, and others from perceived “risk groups”; isolation, 

quarantine, compulsory treatment or medical examination of persons with HIV; 

limitations on international travel; classification of HIV/AIDS as a special or 

dangerous disease requiring differential treatment; and the requirement that AIDS be 

listed on death certificates.36   

 

There are however features of HIV/AIDS that distinguish it sharply from other 

diseases:37 

(i) HIV cannot be transmitted through casual contact. 

(ii) Its major mode of transmission is human sexual behaviour (possibly the most 

 private of human activities).   

(iii) However, only invasive sexual activities (mainly penetrative intercourse) 

embody a high risk of transmission. 

(iv) HIV infection cannot at present be eliminated (though successful anti-

retroviral treatment does reduce infectivity).  

(v) Considerable social stigma still attaches to HIV infection, with the 

consequence that those unsure about or ignorant of their HIV status often 

deny or ignore potentially risky behaviour as they have no incentive to 

ascertain or disclose their HIV status.   

(vi) Unlike many other infectious diseases, which manifest early and have a 

catastrophic progression, AIDS may take a decade or longer to develop. 

These features challenged the traditional coercive approaches.  A cogent 

consideration against the traditional public health model was that HIV prevention and 

care programmes based on coercive measures resulted in reduced public 

participation and increased alienation of those at risk of infection.38  Further, where 

confidentiality, informed consent and non-discrimination were not guaranteed, 

individuals did not come forward for early education, counselling, testing and 

treatment - instead they remained beyond the reach of public health services, thus 

posing far greater risk to the community at large.39   
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These considerations suggested that coercive measures not only infringe upon 

people's civil and individual rights, but do nothing to advance understanding of the 

HIV/AIDS epidemic and may be counter-productive in slowing it.40  

 

More recent thinking about optimal strategies for disease control has also 

significantly influenced legal approaches to the epidemic.  Efforts to confront some of 

the most serious global health threats, including cancer, cardiovascular disease and 

other chronic diseases, injuries, reproductive health and infectious disease 

increasingly emphasise the role of personal behaviour within its social setting.41 

Following general public health trends, AIDS policymakers therefore broke with the 

traditional model of disease control by adopting a non-coercive approach to public 

health - a phenomenon dubbed "AIDS exceptionalism".42  As a result, over the past 

two decades policies that recognise and try to attain harmony between human rights 

and public health have emerged.  This suggests wherever possible a voluntaristic 

approach: measures that value autonomy, cooperation and consent protect individual 

rights while improving community welfare. This approach excluded contact tracing, 

isolation and quarantine, even when the behaviour of an infected individual was 

believed to pose a threat to others, and stressed education rather than coercion.43   

 

The premise is that there is no public health rationale for discriminatory and coercive 

measures based solely on HIV infection.  This has been repeatedly affirmed by the 

public health specialists world-wide, including those at the World Health Organisation 

and the United Nations.44  Internationally this premise radiates from the International 

Guidelines on HIV/AIDS and Human Rights (adopted by United Nations bodies in 

1996 at an international consultation in which South Africa was a participant45); in the 

International Partnership against AIDS in Africa (forged in 1999 between 20 African 

countries, including South Africa, and certain UNAIDS46 co-sponsors to intensify the 

response to AIDS in Africa);47 and the United Nations General Assembly Special 

Session (UNGASS) Declaration of Commitment on HIV/AIDS (adopted in 2001 at the 

26th special session of the General Assembly to secure a global commitment to 

enhancing co-ordination and intensification of national, regional and international 

efforts to combat HIV/AIDS in a comprehensive manner).48  The importance of 

human rights in dealing effectively with HIV/AIDS is also recognised by the 

Department of Health in its HIV/AIDS/STD Strategic Plan for South Africa 2000-2005.  
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The Plan includes human rights and legal issues as one of the five ‘key priority 

issues’.49 

 

Legal responses elsewhere benefited South Africa as it grappled with rising 

prevalences.  Lawyers accepted that the debate about individual rights and public 

health did not exclude an important role for the law in HIV prevention.  Only coercive 

measures trenching on civil liberties and human values have been shown to be 

counterproductive.50  By contrast, as a means of securing peoples’ rights and 

protecting them from discrimination - in furnishing a shield rather than acting as a 

bludgeon - it was emphasised that the law might yet prove an important ally of public 

education in combating the crisis.51   

 

The central point is that the protection of individual rights and the preservation of the 

common good, far from being antithetical, are in fact complementary.52   Here it was 

suggested that every measure that involves limitation of rights must be tested against 

criteria of rationality and ethical values: whether a particular measure does actually 

achieve its object in combating the spread of HIV; if it does, whether the measure 

invades a more crucial and fundamental human right; and, if so, whether it is the 

least restrictive way of attaining its objective.53   The late Mr Justice Ismail Mahomed 

supported this approach in 1992, during South Africa’s constitutional negotiations.  

He cautioned the South African legal fraternity that informed and rational debate is 

crucial to determining adequate responses to HIV/AIDS.  Such measures, he said, 

should be scientifically and sociologically effective, ethically and politically coherent, 

and legally and jurisprudentially defensible.54   

 

 

4 The response                     
 

4.1 Initiating change:  The National AIDS Coordinating Committee of 

South Africa (“Nacosa”) 
 

In South Africa the first hope of an effective national response to the epidemic began 

in August 1994, when the ANC Government adopted a National AIDS Plan (the 

NACOSA AIDS Plan) to prevent the spread of HIV and reduce its impact.55  

NACOSA was established in October 1992 following an agreement between the 
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former government and the ANC.  Despite the breakdown in constitutional 

negotiations that the Boipatong killings caused in June 1992, the two negotiating 

parties agreed that HIV/AIDS demanded coordinated supra-partisan action.  The 

Plan was the product of a nationally inclusive process of participation and 

consultation and proposed a holistic and multi-sectoral response to the epidemic - 

including education and prevention, counselling, health care and research.56  The 

Plan focused particular attention on law reform and human rights principles.  Since 

unfair discrimination was a particular danger, priority was given to ensuring respect 

for the rights of those living with HIV/AIDS to provision for monitoring and enforcing 

human rights in specific areas.57  This approach endorsed the complementarity 

premise in understanding the relationship between human rights and public health.58   

 

For various reasons however the social and programmatic substance of the 

NACOSA Plan was never significantly implemented.59  But its legal ideas were a 

significant exception.  They found fertile soil in the new constitutional dispensation.  

In promising law reform and the recognition of human rights, the recommendations of 

the South African Law Reform Commission between 1997 and 2001 played a signal 

role in addressing the most pressing issues relating to HIV and the law.60   

 

 

4.2 Law Reform: Recommendations of the South African Law Reform 

Commission 
 

The South African Law Reform Commission published five reports dealing with 

reform of aspects of the law relating to AIDS between 1997 and 2001 in an extensive 

investigation that started in 1993 at the request of the Department of Health. 

 

The Commission’s work started with the publication of a discussion document in 

1995, containing preliminary recommendations addressing unfair discrimination on 

the basis of HIV infection.61   Public comments on the discussion document reflected 

strong differences of opinion about the preliminary conclusion that HIV/AIDS-specific 

anti-discrimination legislation was warranted.  The Commission based its 

recommendation on the facts that at the time the law dealing with HIV/AIDS was not 

known, it was difficult to locate or unclear and there was a great degree of ignorance 

regarding the disease, with resultant discrimination.62   
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This initial work, together with the public response on it, laid some foundation for the 

discussion papers and interim reports that followed after 1996 when a new 

Commission was appointed, and the project committee dealing with HIV/AIDS was 

itself reconstituted.63  The underlying general premise of the Commission’s work 

throughout was to find solutions to HIV/AIDS-related legal problems that would serve 

to protect the rights of persons with HIV/AIDS while at the same time accommodating 

and balancing the major concerns of opponents of such reform.64 

 

The new project committee’s65 First Interim Report – adopted by the Commission and 

published in February 1997 – covered specific health-related issues the committee 

considered non-controversial, but which required urgent legislative intervention.  

These included - 

(i) recommendations to limit the use of non-disposable syringes, needles, and 

other hazardous material in health care settings;  

(ii) implementing universal precautions66 in the work place in occupational 

legislation; 

(iii) the statutory implementation of a national compulsory standard for condoms 

in accordance with international standards;  

(iv) promulgating a national policy on testing for HIV infection; and  

(v) amending, finalising and promulgating the Draft Regulations relating to 

Communicable Diseases and the Notification of Notifiable Medical Conditions 

199367 (which, as we explained earlier, would have descheduled AIDS as a 

communicable disease in respect of which coercive measures would apply).  

 

Response was not immediate, and even now not all these recommendations have 

been implemented.68 But this first Report resulted in –  

(i) the adoption of a national policy on testing for HIV in 1999;69  

(ii) the inclusion in the 2001 Regulations for Hazardous Biological Agents of the 

Commission’s recommendations with regard to non-disposable syringes, 

needles, and other hazardous material in health care settings;70 and  

(iii) the adoption in 2001 of universal precautions applicable to the workplace.71   

Although not explicitly included in the recommendations contained in the first report, 

the Commission’s work in the course of developing them also led to the amendment 

of the legislation relating to disclosure of HIV/AIDS-related information on death 
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certificates to protect privacy.72  The amendment was designed to secure the 

collation of reliable and accurate statistics relating to death from HIV-related causes, 

while protecting the families of deceased persons from social stigma. 

 

The Commission’s Second Interim Report on AIDS, published in April 1998, 

recommended the adoption of a legislative ban on pre-employment testing for HIV. 

Was statutory intervention necessary?  Despite wide acceptance that testing cannot 

eliminate HIV/AIDS from the workplace, and gives rise to gross unfairness and 

irrational decisions, widespread reports and evidence indicated that testing was 

indeed taking place in both the public and private sectors, and that employers 

discriminated against employees and job applicants testing positive for HIV.73  Our 

law contained no specific statutory prohibition on pre-employment testing for HIV.  

There was also no clarity as to the circumstances under which an employer could 

require an applicant for employment to take an HIV test.  Widely-phrased 1996 al and 

legislative prohibitions on unfair discrimination in general might have been thought 

sufficient to prevent irrational pre-employment testing for HIV.  But neither the 1996 

Constitution nor the Labour Relations Act 66 of 1995 conferred unqualified rights.  A 

review of comparable legal systems, together with a scientific assessment in the light 

of ethical, social and economic considerations led the Commission to conclude that 

legislative intervention was necessary.74  This aimed to attain the twin objectives of 

maintaining otherwise healthy persons with HIV in productive employment, and 

protecting the rights of persons with HIV/AIDS in the workplace.75    

 

The Commission’s principles for legislative intervention on pre-employment testing 

for HIV were aimed at balancing seemingly conflicting interests – on the one hand, 

the need for statutory intervention to prohibit pre-employment HIV testing; on the 

other, the negative repercussions this may have in terms of AIDS exceptionalism and 

possible costs.76 These principles were ultimately embodied in the Employment 

Equity Act 55 of 1998,77 though the draft statute the Commission prepared was not 

adopted.  The measures as enacted complied with reform advocacy going back to 

1991,78 though the ambit of the ban they imposed on workplace testing without 

labour court authorisation initially gave rise to controversy (as we discuss under the 

heading ‘Employment Equity Act’ below), until labour court decisions made it clear 

that voluntary employee-initiated testing did not require judicial authorisation. 
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The Third Interim Report, published simultaneously with the Second in 1998, covered 

HIV/AIDS and discrimination in schools.  It followed the well-publicised crisis when 

Nkosi Johnson (an eight-year-old boy with AIDS) applied in early 1997 to be admitted 

to a public school in Johannesburg.79  His admission was resisted even though the 

South African Schools Act 84 of 1996 had just been passed.  The Act gave effect to 

both the spirit and letter of the 1996 Constitution by protecting learners from unfair 

discrimination and guaranteed them the right to a basic education and to equal 

access to public schools.  The reaction of some members of the public and the 

apparent absence of a national education policy on the AIDS issue underscored the 

need for intervention.  The Report recommended that the Minister of Education 

should exercise ministerial power under the National Education Policy Act 27 of 1996 

to determine a national policy on HIV/AIDS in schools.80  The Report contained a fully 

detailed draft national policy for HIV/AIDS in public schools,81 setting out broad 

constitutional guidelines from which schools’ governing bodies could not deviate.82   

 

The Department of Education adopted the Commission's recommendations in full in 

August 1999 when it promulgated a National Policy on HIV/AIDS for Learners and 

Educators in Public Schools, and Students and Educators in Further Education and 

Training Institutions.83  The Commission's recommendations also led to certain 

tertiary educational institutions protecting students with HIV/AIDS.  

 

Both the Fourth and Fifth Interim Reports resulted from public pressure for the 

government to take appropriate action regarding deliberate transmission of HIV 

infection against the background of the high rate of rape and other sexual offences, 

the high prevalence of HIV infection in South Africa, and the knowledge that mostly 

women and young girls are at risk of deliberate exposure to HIV.84 

 

The Fourth Interim Report, published in November 2000, contained innovative and 

somewhat daring proposals for legislative intervention to provide a speedy and 

uncomplicated mechanism by which the victim of a sexual offence could apply to 

have a person arrested on suspicion of the offence tested for HIV and to obtain 

confidential access to the test result.85  In general, our law provides for HIV testing 

only with the informed consent of the person concerned.  And every person is entitled 

to privacy regarding medical information.  No general legislation, public health law or 

criminal procedure allows for disclosure of such information to victims or alleged 

victims of crime.  The Commission concluded that intervention is necessary in the 
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light of women's undoubted vulnerability to widespread sexual violence amidst a 

nationwide epidemic of HIV/AIDS and in the absence of adequate institutional or 

other victim support measures.86  It found that these circumstances provide a 

compelling argument for limited – and strictly regulated – curtailment of an arrested 

suspect’s rights of privacy and bodily integrity to enable his accuser to know speedily 

whether he has HIV.   

 

The benefit to alleged victims is not only immediately practical – in that the 

knowledge enables them to make life decisions and choices for themselves and 

people around them – it is also profoundly beneficial to their psychological state to 

have even a limited degree of certainty regarding their exposure to a life threatening 

disease.  That the arrested person's rights are infringed must be acknowledged.   

The Commission therefore recommended that procedural and substantive 

safeguards be built into the new process.87  On 23 October 2002, Cabinet approved 

the draft legislation, which was due to come before the next sitting of Parliament.88 

 

The proposed draft legislation received attention during the 2003 Parliamentary 

legislative programme but has not yet been enacted.89   

 

The Fifth Interim Report, published in April 2001, counselled against express 

statutory intervention against harmful (i e unacceptable) consensual sexual activity 

by persons with HIV or AIDS that could transmit HIV or expose others to HIV.  The 

Commission pointed out that existing common law crimes (murder, attempted 

murder, assault and assault with intent to commit grievous bodily harm) generally 

cover harmful HIV-related behaviour.  The only gap is that South African criminal law 

has no crime of negligently inflicting injury and/or negligently or intentionally 

endangering another.  To remedy this gap would entail creating an offence targeting 

in particular negligent behaviour by persons with HIV or AIDS.90  The Commission 

concluded that legislative intervention is neither necessary nor desirable and 

recommended that the current legal position be maintained.  It found that there was 

no scientific, empirical or even informal evidence that such behaviour is occurring to 

such an extent that intervention is necessary; that enactment of a new statutory 

offence would have no or little practical utility and would be largely symbolic in view 

of the existing array of common law crimes;91 and that the intrusion into sexual 

privacy inherent in any HIV-specific statutory offence is not justified. 
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More significantly, the Commission found that the social cost of creating an offence 

targeting negligent HIV-related behaviour was too high. Negligence in the HIV/AIDS 

context envisages an individual unaware that he or she has HIV and who in 

ignorance unknowingly transmits HIV or exposes another to HIV.  The negligence 

would consist in failing to ascertain HIV status and in failing to take appropriate 

precautionary measures.  The Commission concluded that since the overwhelming 

majority of persons in South Africa who have HIV are unaware of their HIV status and 

since there are insufficient resources for the widespread HIV testing that would be 

required to change this, it is not just and right that persons ignorant of their health 

status (but who ought perhaps ideally to know that they are infected), should be 

punished. In effect such individuals would be punished for their failure to know their 

HIV status – a matter that may lie outside their control and beyond realistic choice.92   

 

The Commission’s recommendations were tabled in Parliament on 13 September 

2001.  In tandem with these recommendations, the Commission gave voice to the 

urgent need for government departments to develop practical mechanisms to utilise 

effectively existing common law crimes in cases of unacceptable HIV-related 

behaviour; and to encourage a culture of responsibility regarding HIV status.93  The 

Commission’s conclusion accords markedly with the latest UNAIDS policies on 

criminal law and HIV/AIDS.94  

 

It should be noted that the Commission’s recommendations covered only consensual 

adult sex.  Transmission of or exposure to HIV can also occur during non-consensual 

sexual acts such as rape. The need for further measures in sexual offence cases 

was dealt with by a separate Commission investigation into sexual offences.95  There 

a separate committee recommended, and the Commission accepted, that the 

definition of rape should be expanded to include certain acts committed under false 

pretences or fraudulent means.  It was recommended that the latter should include 

circumstances where a person intentionally fails to disclose that he or she is infected 

by a life-threatening sexually transmissible infection in circumstances where there is 

a significant risk of transmission of such infection to another.96  These 

recommendations are currently under consideration by Parliament.97  Women’s 

groups and organisations dealing with HIV/AIDS have however expressed 

themselves strong opposition to the proposals on the ground that they would 

increase the stigma associated with HIV, and unjustly target vulnerable women (the 
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very sector the proposed steps aim to protect); others consider that a new offence 

may prevent people from having tests for HIV to avoid prosecution.98 

 

Other jurisdictions seem to show a tendency to enact legislation to target harmful 

HIV-related behaviour.99  Reports of prosecutions or convictions for such behaviour 

are also increasing – whether under legislation specially enacted100 or under ordinary 

common law or existing statutory offences.101  In South Africa the common law has 

increasingly been used recently to deal with harmful HIV-related behaviour (see 

infra). 

 

 

4.3 Legislation 
 

As indicated earlier, in its 1995 Working Paper 58, the Law Reform Commission 

preliminarily proposed the adoption of specific anti-discrimination legislation 

addressing HIV/AIDS.  Provisions addressed HIV testing without consent; disclosure 

of HIV-related information; and discriminatory practices in the work place, the school 

environment, prisons, and the health care setting.  The Commission in addition 

preliminarily proposed a general prohibition on unfair discrimination on the ground of 

HIV.102  Legislation has since then addressed many of these issues - some more 

general and other legislation HIV-specific. 

 

The Constitution,103 the Employment Equity Act104 and the Promotion of Equality and 

Prevention of Unfair Discrimination Act105 in general now comprehensively address 

unfair discrimination on the ground of HIV/AIDS.  

 

 

4.3.1 The Constitution, 1996 

 

The most important legal development impacting on HIV/AIDS has without doubt 

been the new constitutional order adopted in 1994, today embodied in the 1996 final 

Constitution.106  Previously discussions on the law applicable to HIV/AIDS were 

primarily within the common-law.  Now, the Constitution – although it does not 

expressly refer to HIV or AIDS – has laid a new foundation for the entire debate.107 
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The Bill of Rights contains the most significant constitutional protections.  Those 

affecting persons with HIV or AIDS include the rights to equality,108 dignity,109 life,110 

privacy,111  freedom of trade, occupation and profession,112 fair labour practices,113 an 

environment that is not harmful,114 health care,115 education,116 and information;117 

and specific rights for children.118  

 

Two important premises underlie these rights.  First, they are not absolute - their 

boundaries are set by the rights of others and by the legitimate needs of society.119  

In ascertaining whether it is justified to limit the constitutional rights of a person with 

HIV or AIDS, the Constitutional Court has emphasised proportionality: “The level of 

justification required to warrant a limitation upon a right depends on the extent of the 

limitation. The more invasive the infringement, the more powerful the justification 

must be”.120  The second premise is that the constitutionally entrenched rights of a 

person with HIV or AIDS apply not only against the State (vertically) but also against 

fellow citizens (horizontally).  The Bill of Rights thus protects individuals not only 

against the state but also, in certain circumstances, against abuses by other 

individuals.  Horizontal application implies that individuals are accorded rights, but 

that in certain circumstances they have duties imposed on them to respect the rights 

of others.121   

 

 

4.3.2 The Employment Equity Act, 1998 

 

Neither the Constitution nor the Labour Relations Act specifically address HIV or 

AIDS.  The first legislative measure in South Africa to offer protection specifically and 

expressly to persons with HIV was enacted in 1998.   The Employment Equity Act 55 

of 1998 (aimed at the equitable representation of blacks, women and people with 

disabilities in the workplace) expressly protects against unfair discrimination on the 

ground of HIV status in the workplace.122  

 

The 1998 statute’s protection is not absolute.  The Act allows an employer to 

“distinguish, exclude or prefer any person on the basis of an inherent requirement of 

a job”.123 This confirms that HIV and AIDS are to be treated like any other 

comparable medical condition - suitability or capacity to do the job, rather than HIV 

status per se, is determinative.124  
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As mentioned earlier, a further significant provision prohibits employment-related HIV 

testing unless authorised by the Labour Court.125  Where the court authorises testing, 

it may make an order that it considers appropriate in the circumstances.126   Job 

applicants are included in the protection.127   

 

The extent of the prohibition however became the subject of controversy after the 

courts initially interpreted the prohibition on employer-instigated HIV testing as 

covering even cases where employers offer voluntary tests to present and future 

employees.128 This broad interpretation caused confusion since it implied that prior 

approval of the Labour Court is always necessary – even if the employee consented 

to the testing.129 .   The Labour Court brought clarity to the issue in two more recent 

decisions holding that if an HIV test will not result in unfair discrimination, testing is 

not prohibited.130 

  

The Act also provides for Codes of Good Practice to be adopted.  A Code dealing 

with HIV/AIDS was adopted in 2000.  This provides for appropriate practical 

workplace-related measures to inhibit unfair discrimination against employees with 

HIV and AIDS.131  These include the development of HIV/AIDS policies and 

programmes; the introduction of mechanisms to promote acceptance and openness 

in relation to HIV/AIDS; promoting support for all employees with or affected by HIV 

and AIDS; and establishing grievance procedures and disciplinary measures to deal 

with HIV-related complaints. 

 

The Act has brought much-needed clarity to the position of employees with HIV and 

AIDS.  It clearly signals that discrimination against employees with HIV will be 

deemed unfair unless an employer can prove otherwise.132  Moreover, the court is 

now the gatekeeper against employer abuse in that discretion for HIV testing has 

been removed and given to the Labour Court.133  This allows the Labour Court to 

develop standards for testing that are consistent with the Constitution and other 

international human rights instruments.   The Act also has symbolic value in that it 

embraces persons with HIV and AIDS as an integral part of the workforce and 

signifies South Africa’s disapprobation of HIV-related discrimination.  The statute may 

also sensitise society at large to the rights of persons with HIV and AIDS. 134  

 



 17

 

4.3.3 The Promotion of Equality and Prevention of Unfair Discrimination Act, 2000  

 

In addition to the Constitution, the Promotion of Equality and Prevention of Unfair 

Discrimination Act 4 of 2000 provides protection, albeit general, to persons with HIV 

and AIDS.  The Act aims to fulfil the Constitution’s requirement that government 

enact national legislation to prohibit or prevent unfair discrimination, in particular 

discrimination practised by individuals or institutions other than the state.135  For this 

purpose it prohibits unfair discrimination on any one of a list of specific grounds.136   

 

Although HIV and AIDS are not expressly listed, discrimination is prohibited generally 

on “any other ground” where it causes or perpetuates systemic disadvantage, 

undermines human dignity or adversely affects the equal enjoyment of a person’s 

rights and freedoms in a serious manner that is comparable to discrimination on one 

of the listed grounds.137  The Act moreover expressly directs the Minister of Justice 

and Constitutional Development to give special consideration to the inclusion of 

HIV/AIDS status in the list of prohibited grounds.138  It further refers to discrimination 

solely on the basis of HIV/AIDS status as part of an illustrative list of unfair practices 

in the insurance services.139  For purposes of the Act, HIV/AIDS status includes 

actual or perceived presence of HIV or AIDS in a person’s body, as well as adverse 

assumptions based on this status.140 

 

In considering whether someone has been unfairly discriminated against on the basis 

of any “other ground”, the Constitutional Court has held that the right to equality is 

violated whenever a person is treated “differently” in a way that results in unfair 

discrimination.  And more specifically, when such “different” treatment might seriously 

harm the person’s sense of dignity, or otherwise affects him or her in a serious 

way.141  Even though HIV status is not listed separately in the 2000 Act, there is little 

doubt that people living with HIV or AIDS face barriers and discrimination similar to 

those that face persons on the basis of certain of the listed grounds - in particular on 

the ground of disability.142 
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4.3.4 The National Health Act, 2003  

 

The new National Health Act 61 of 2003, which came into operation on 2 May 2005, 

expressly recognises the state’s positive obligations to realise the right of access to 

health services within accessible resources.143  Although not directly addressing 

HIV/AIDS, the Act has important provisions on the disease.144  These include rights 

and duties of both health care providers and users generally;145 the Minister of 

Health’s obligations regarding the rendering of basic health services;146 the 

codification of the law with regard to informed consent for medical treatment, and 

patient confidentiality;147  the setting of criteria by which health research priorities are 

to be determined;148  obligations with regard to dissemination of information regarding 

availability and accessing of health services;149  an obligation to prepare national 

health plans to realise the objects of the Act;150  the establishment of crucial health 

structures (including the national and provincial health authorities, the National 

Health Advisory Committee, provincial inspectorates for health establishments, the 

Essential National Health Research Committee and the National Health Research 

Ethics Council);151 the establishment of a district health system;152  the recognition 

that a co-ordinated relationship between private and public health establishment in 

the delivery of health services is crucial;153 the codification of a non-profit blood 

transfusion service;154 the setting of criteria by which health research priorities are to 

be determined;155 and the national health department’s acceptance of responsibility 

for norms and standards of health care for convicted persons and persons awaiting 

trial.156 

 

 

4.3.5 Other legislation: Medical Schemes Act 1998  
 

Other legislation that impacts on HIV and AIDS includes the Medical Schemes Act 

131 of 1998. This was enacted to regulate and reform private health care insurers 

and providers.  The legislation aims to equalise access to health insurance 

irrespective of a person’s state of health.   The Act is expected to replace operation 

of health insurance plans on the insurance principles of risk and exclusion or 

limitation with principles of community rating and social solidarity.157  An insurer 

cannot exclude a person who can afford the premium associated with health 
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insurance, and registered members can not be forced to pay higher premiums merely 

because of health status.158  The Act specifically prohibits health insurers from 

unfairly excluding persons on the basis of past or present state of health.159  In terms 

of a recent amendment to the Regulations promulgated under the Act all members of 

medical schemes are entitled to medical management of HIV infection and 

medication, including the provision of anti-retroviral therapy, and ongoing monitoring 

for medicine effectiveness and safety, to the extent provided for in the national 

guidelines applicable in the public sector.160 

 

 

4.3.6 Other legislation: minimum sentencing provisions  
 

Legislation limiting the rights of persons with HIV/AIDS has also been enacted.    The 

Government’s clear emphasis on victims’ rights, especially in the case of violence 

against women and children, resulted in Parliament passing two amendments to 

criminal law and procedure in 1997.  First, amendments to the Criminal Procedure 

Act 51 of 1977 provide for stricter bail measures to be taken inter alia in respect of an 

accused that is charged with or convicted of rape.161  If such an accused knew that 

he had AIDS or HIV, he is not entitled to bail unless he can satisfy the court that 

exceptional circumstances exist permitting his release in the interests of justice.  The 

court is in addition obliged to consider the possible sentence that will be imposed if 

the accused is convicted before granting an extension of bail.162   Second, the 

Criminal Law Amendment Act 105 of 1997 provides for compulsory minimum 

sentences where a person is convicted of certain serious offences.  In particular it 

provides that if a person has been convicted of rape knowing that he has AIDS or 

HIV, a High Court is obliged – in the absence of substantial and compelling 

circumstance justifying a lesser sentence – to impose life imprisonment.163  

 

 

4.3.7 Other legislation: sexual offences 

 

The Law Reform Commission’s proposed legislation on the compulsory HIV testing 

of persons arrested in sexual offence cases will affect persons living with HIV/AIDS, 

though all rape suspects, with HIV or not, fall within its purview.   So will the possible 
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criminalisation of exposure of another person to HIV which Parliament is currently 

considering.164 

 

 

4.4 Case Law on HIV/AIDS  
 

In a relatively small number of cases courts have addressed HIV/AIDS-related legal 

issues directly.  In most of these, they have handed down extremely important 

decisions and enunciated clear legal principles. This has contributed materially to 

developing the current legal framework applicable to HIV/AIDS.  In addition, the 

constitutional framework has produced a growing body of jurisprudence in which 

general principles of equality, unfair discrimination, dignity, freedom and security of 

the person, privacy and confidentiality, and the limitation of rights have been 

enunciated.  This body of principle is directly applicable to HIV and AIDS.  Discussing 

it or setting it out lies beyond the scope of this paper.   In what follows I give a 

perspective on specific areas where judicial decisions have impacted significantly on 

HIV/AIDS.165 

 

 

4.4.1 HIV Testing and disclosure of HIV-related information 
 

Privacy can be defined as the right of individuals to limit access by others to some 

aspect of their person.  The common law and the Constitution expressly protect the 

right to privacy.166  As regards HIV and AIDS the right to privacy finds application in 

two areas.  First, in the freedom to make decisions about what happens in one’s own 

body (“autonomy privacy rights”):  this means that a person must consent to all forms 

of medical treatment, including the drawing of blood for an HIV test.167  And, second, 

in the ability of every person to control information about him or herself i e to keep it 

confidential (“informational privacy rights”).168   

 

The primary moral justification for privacy is respect for the individual.  Persons living 

with HIV or AIDS have strong incentives to protect their privacy: not only is HIV 

traditionally associated with disfavoured populations (including intravenous drug 

users and gay men), but disclosure of HIV status can lead to various forms of 

discrimination.169   More generally, for historical reasons the right to privacy has 
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particular significance.  The Constitutional Court (in a case not directly concerned 

with HIV/AIDS) observed that the right to privacy - 

“is a right which in common with others, was violated often with impunity by 

the legislature and the executive.  Such emphasis is therefore necessary 

particularly in this period when South African society is still grappling with the 

process of purging itself of those laws and practices from our past which do 

not fit in with the values which underpin the Constitution if only to remind both 

authority and citizen that the rules of the game have changed”.170 

 

With regard to autonomy privacy, AIDS brought a new dimension to the medical 

concept of consent to medical treatment.171  Given the immense significance of HIV 

testing, questions regarding the extent of the information to be supplied before 

testing were increasingly raised.  On the one hand there was the view that blood 

tests are part of the general method of medical examination and that, as is the case 

with many other blood tests, the patient’s general consent was sufficient for 

performing the HIV test.  On the other hand it was argued that because of the nature 

of HIV infection and its grave consequences, consent should be both specific (ie, not 

general) and express (ie, not implied).  It was also argued that HIV testing should be 

preceded by counselling.172   

 

In C v Minister of Correctional Services,173 the debate was resolved decisively in 

favour of express specific consent being required for an HIV test, and in favour of the 

need for pre-test counselling.  C was one of several cases involving the rights of 

prisoners in relation to HIV and AIDS.  The court laid out parameters under which an 

HIV test could be performed.  It held that, generally, informed consent was a 

prerequisite for testing a person for HIV.  An individual could consent to an HIV test 

only if he or she understood the object and purpose of the test, understood what a 

positive result could entail, had time and place to reflect on the information received 

about the test, and had the freedom to refuse the test.    The court held that - 

“there can only be consent if the person appreciates and understands what 

the object and purpose of the test are, what an HIV positive test result entails 

and what the probability of AIDS occurring thereafter is. Evidence was led in 

this case on the need for informed consent before the HIV test is performed. 

Members of the medical profession and others who have studied and worked 

with people who have tested HIV positive and with AIDS sufferers have 



 22

developed a norm or recommended minimum requirement necessary for 

informed consent in respect of a person who may undergo such a blood test. 

Because of the devastation which a positive test result entails, the norm so 

developed contains as a requirement counselling both pre- and post-testing, 

the latter in the event of a positive test result.”174 

 

The second area of privacy was at issue in the 1993 Appeal Court decision in what is 

regarded as the locus classicus on the protection of privacy of AIDS-related 

information.  The then Appellate Division (now the Supreme Court of Appeal) in 

Jansen van Vuuren NNO v Kruger175 (the case of Barry McGeary, who died during 

the trial in the Johannesburg High Court) upheld and enforced the common law right 

to privacy where a medical practitioner unjustifiably disclosed his patient's HIV 

status.176  The patient’s right to privacy is not absolute and justification for disclosure 

may be present where the practitioner’s duty to society outweighs the doctor/patient 

duty.177 McGeary’s doctor disclosed his HIV positive diagnosis to two colleagues on 

the golf course without the consent of the patient.  The colleagues had little to do with 

the care of the patient and the Appeal Court found that the disclosure had been 

prompted by news-mongering rather than the patient’s treatment needs or a desire to 

protect third parties from possible danger of infection.  The Court emphasised that 

HIV could not be transmitted casually, and that significant public health benefits could 

be derived from protecting an individual's right to privacy.  Endorsing an English 

decision, it accepted that the need for confidentiality in the case of AIDS was 

especially compelling: 

“There are in the case of HIV and AIDS special circumstances justifying the 

protection of confidentiality...Disclosure of the condition has serious personal 

and social consequences for the patient.  He is often isolated or rejected by 

others which may lead to increased anxiety, depression and psychological 

conditions that tend to hasten the onset of so-called full-blown AIDS.”178    

 

This second area of privacy was also at issue in the more recent unreported case of 

NM, SM and LV v Charlene Smith, Patricia de Lille and New Africa Books.179   Three 

women instituted legal action against the defendants after they had published their 

full names and HIV status without their consent in the biography of De Lille, written 

by Smith and published by New Africa Books. The women participated in a clinical 

drug trial at a public hospital.  They disclosed their names and HIV status during an 

investigation by an internal ethics committee at the University of Pretoria and a 
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subsequent independent enquiry into whether the drug trial had violated the rules of 

informed consent.  De Lille, a politician who has supported various HIV/AIDS 

advocacy efforts, assisted the women in raising concerns about informed consent 

and subsequently received the ethics committee’s report.  While the report was 

intended for limited circulation, nowhere did it indicate that its contents were 

confidential. When de Lille hired Smith, a prominent journalist, to write her biography 

she provided her with a copy of the report.  Smith included some of its contents in the 

biography, including the names and HIV status of the three women.   The High Court 

found that only the publisher could be held liable for the disclosure as De Lille and 

Smith have, by their long standing involvement with people living with HIV/AIDS, 

demonstrated that they are unlikely to intentionally invade the privacy of a person 

living with HIV.  The court also took into account the facts that nobody had yet 

confronted the three women because of the disclosure and that the readership of 

political biographies is limited and “unlikely to include people with whom the plaintiffs 

come into regular contact or may come into contact”.  The publisher was however 

ordered to delete the unauthorised references to the names of the plaintiffs in the 

unsold copies of the book and to pay each plaintiff damages of R15 000.180  Although 

Aids organisations welcomed the fact that the violation of the three women’s’ rights to 

privacy were recognised by the court, the decision was also criticised because Smith 

and De Lille were not held liable.  It is argued that they should have been liable 

“precisely because they are acutely aware of the impact of stigma and discrimination 

on people living with HIV”.181  Application for leave to appeal has been made.182   

 

 

4.4.2 Patient rights 

 

The unreported decision of the High Court in VRM v The Health Professions’ Council 

of South Africa (HPCSA)183 raised important issues on reproductive choice, medical 

paternalism and the responsibility of the Council to enforce proper behaviour in 

medical professionals in the context of HIV/AIDS.  A pregnant woman consulted a 

doctor to arrange for antenatal care and delivery.  He tested her for HIV without her 

consent and without pre- and post-test counselling.  He also did not disclose her 

positive test results to her and failed to advise her of the steps she could take to 

reduce the risk of perinatal HIV transmission.  She delivered a stillborn baby and was 

advised that she had HIV shortly after the birth. The patient filed a complaint with the 

HPCSA who declined to take the matter further and accepted the doctor’s version 
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that he acted out of compassion in not disclosing the patient’s HIV status to her.   

The High Court found that the committee of the HPCSA who heard the complaint 

was not entitled to adjudicate on complaints that raise disputes of fact.  In particular, 

the court considered what weight the committee was entitled to place on the version 

of doctors in responding to complaints and found that the committee must refer the 

complaint to a disciplinary enquiry where appropriate evidence can be led.  

 

The judgment is regarded as a victory for patients’ rights as many complaints about 

medical practitioners by patients never get beyond the structures of the Health 

Professions Council responsible for investigating them.  The decision lead to the 

AIDS Law Project requesting the HPSCA to reconsider several other complaints by 

patients against medical practitioners.184 

 

 

4.4.3 Criminal justice 

 

4.4.3.1 HIV status as a factor in sentencing and granting parole 

 

In at least three cases the HIV positive status of prisoners has been accepted as a 

mitigating factor in sentencing.  In all, the accused’s HIV infection was a factor 

independent of the offence in question.  In all instances it was indicated that a life-

threatening condition such as HIV infection could be (or was) a mitigating factor.185  

In a recent case the court expressed itself in favour of granting parole on medical 

grounds to terminally ill prisoners with HIV/AIDS.186    

 

Naturally, where HIV is shown to be directly related to the offence committed – for 

instance in the case of rape –  it will always be regarded an aggravating factor in 

view of the added anguish and heightened risk to life and well-being that the 

offender’s HIV infection necessarily entails.  The legislature has already enunciated 

this principle187 and the courts have given effect to it.188    
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4.4.3.2 Transmission of or exposure to HIV 

 

There is increasing evidence that the courts are using existing common law crimes to 

deal with harmful HIV-related behaviour.189  In what is believed to be the first ruling of 

its kind in the country, the Pretoria Regional Court in November 2003 found a man 

guilty of attempted murder for raping a young woman, knowing he was HIV-

positive.190  The case was referred to the High Court for sentencing.191  The High 

Court indicated that it could find nothing wrong with the conviction and supported the 

Law Reform Commission’s view that the common law is sufficiently wide to cover 

cases of this nature.192   

 

 

4.4.4 Workplace issues 

 

In 2000 the Constitutional Court powerfully ruled on the issue of unfair discrimination 

in the workplace against persons with HIV.  The Court in Hoffmann v South African 

Airways193 set aside a decision of the High Court194 that refused a job applicant (an 

otherwise healthy person with HIV) an order requiring an employer to employ him.195   

The job applicant had applied for a position as flight attendant with South African 

Airways.  He satisfied all requirements but was rejected for the position when he 

tested HIV positive following a blood test performed during the selection process - 

despite the fact that he was still in the earlier stages of infection and would be able to 

carry out all the functions required of him.  The High Court’s decision was based 

mainly on submissions by the employer that Hoffmann posed a possible danger to 

potential passengers as well as to himself, because he could not be vaccinated 

against certain diseases, including yellow fever.196  The Constitutional Court found 

that an asymptomatic person with HIV can perform the work of a flight attendant 

competently, that any hazards to which such person may be exposed can be 

managed and that the risks to passengers and other third parties are therefore 

inconsequential.197  

 

In a decision of immense general significance not only to HIV discrimination, but to 

discrimination jurisprudence generally, the Court went even further.  It held that 

society has responded to the plight of persons with HIV with intense prejudice, 

subjecting them to systemic disadvantage and discrimination, and specifically that 
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the impact of this discrimination is even more devastating when occurring in the 

context of employment as it denies them the right to earn a living.198    Although 

legitimate commercial requirements are an important consideration whether to 

employ an individual, it was held that stereotyping and prejudice must not be allowed 

to creep in under the guise of commercial interests.199 Echoing the cautionary 

remarks of Mr Justice Mahomed in the early 1990s (referred to earlier), the 

Constitutional Court stated that treatment of persons with HIV “must be based on 

reasoned and medically sound judgments”.200  

 

The Court held that South African Airways violated the job applicant’s right to equality 

as guaranteed in the Constitution201 by refusing him employment because of his HIV 

status202 and ordered that he be forthwith instated in the position sought.203   This 

decision has effectively confirmed the protection conferred upon persons with HIV 

against unfair discrimination in the workplace.204  It has done so in ringing terms that 

serve as a powerful denunciation of irrational attitudes to persons with HIV or 

AIDS.205 

 

 

4.4.5 The impact of HIV infection   

 

In 1997 the High Court acknowledged the grave consequences of becoming infected 

with HIV when a plaintiff was granted damages in the amount of R344 399,06 on the 

ground that the defendant had infected her with HIV during sexual intercourse.    The 

plaintiff in Venter v Nel206 was infected with HIV in the course of a consensual sexual 

relationship.  The court noted that becoming infected in this way strikes at the very 

heart of the plaintiff’s life and held that factors to be taken into account in the 

assessment of damages include the stress and inevitable fear of the unknown, the 

feelings of helplessness and hopelessness, the adverse effects that the condition 

had on the plaintiff’s general relationship with all others and in the realm of her sex 

life, and the psychological and social suffering.  The court regarded the claim as 

“extremely serious” and one calling for “extremely high damages”.207   

 

A court in a similar but unreported civil case subsequently awarded the plaintiff (who 

was unknowingly infected with HIV by her husband during the course of their 

marriage) just under R1 million in damages for past medical expenses, future 

medical costs, pain and suffering and the projected progressive loss of amenities of 
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life.   The court in reviewing the impact of the infection on the plaintiff noted the 

discrimination she has experienced from health-care providers, lawyers, and her 

family, friends and close-knit community as well as her depression and feeling dirty, 

segregated, humiliated and embarrassed and her constant fear of death.208 

 

More troubling is the decision of a criminal court that acquitted an accused of 

murdering his partner.  The accused told the court that his partner had informed him 

after unprotected intercourse that he (the partner) had AIDS.  The court did not make 

an express finding on whether the murder victim in fact had HIV/AIDS.  However, it 

accepted that the accused had experienced an extraordinary stimulus that led to a 

state of rage reaction and caused extreme provocation.  Under these circumstances 

it could not be proved beyond reasonable doubt that the accused had the requisite 

criminal capacity at the time of the killing.209 

 

In June 2005 a man who allegedly contracted HIV after being assaulted and 

sodomised by another prisoner at Westville Prison in 1998 received an amount in 

settlement of his claim against the Minister of Correctional Services before the case 

was supposed to begin.  The man was in prison because he had not yet paid his 

R500 bail after being arrested for theft. He based his claim on negligence on the part 

of warders who breached their duties in failing to ensure his safety.  It was reported 

that the man was suing the Minister for over R4m.210  

 

 

4.4.6 Children’s issues 
 

As the HIV epidemic grows, issues relating to children gained prominence. The 

unreported High Court case of Karen Perreira v Sr Helga’s Nursery School211 dealt 

with the rights of children with HIV to attend nursery school.  The private nursery 

school in question had refused to admit a three-year-old child when her foster mother 

disclosed the child’s HIV positive status to the school, believing that it was in the 

child’s best interest for the school to be aware of her medical condition.  The school 

did not consider itself ready to admit children with HIV, none of its teachers having 

received any training in this regard.  It also expressed fears about the risk of HIV 

transmission to other children through biting, sharing of sweets and scratching of 

insect bites.  The court found that since the school had not made a final decision to 

exclude the child (but to defer the application until such time as the school 
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considered itself ready to admit children with HIV and until the child was “past the 

biting stage”) its conduct did not amount to unfair discrimination.   

 

The decision was criticised on the ground that it might perpetuate discrimination 

because it allows a school to effectively exclude a child with HIV as long as it defers 

the application rather than rejects the child outright.  It was said that the judgment 

also provide no guidance as to the basis on which such a deferral may take place, 

how long the application may be deferred, and what steps a school should take to 

accommodate children with HIV.  The judgment could also serve as a precedent for 

other settings where service providers wish to exclude people living with HIV/AIDS.212  

Leave to appeal was refused.213 

 

 

4.4.7 Access to health care 

 

A dominant issue in AIDS is access to health care.  Although there is no cure for HIV, 

there are anti-retroviral treatments available that either slow or stop the virus from 

reproducing.  Other treatments deal most effectively with the opportunistic diseases 

associated with HIV.214  People who have access to these treatments can live longer, 

healthier lives, and with effective anti-retroviral therapy AIDS can now be regarded as 

a long-term chronically manageable condition.215   

 

Where these treatments are affordable, strikingly fewer people are dying of AIDS, 

and HIV infection has become manageable in ways similar to, for instance, diabetes, 

epilepsy and heart disease.216  The availability of these treatments also changes the 

social nature of AIDS.  Improving access to affordable life-saving medicines changes 

the perception of HIV as an inevitably deadly disease – thus significantly reducing 

stigma.  Treatment also provides powerful incentives for voluntary HIV testing and 

openness about HIV infection.217   

 

In the developing world, the responsibility of governments and of drug companies 

that control intellectual property rights to make available and accessible adequate 

and affordable health care for persons with HIV and AIDS has thus become a 

burning human rights issue.218  In South Africa in particular the issue of access to 

health care has become critical.219  This is because the epidemic has changed from 

an invisible epidemic of HIV infection to a visible one of AIDS.  In addition, South 
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Africa has the best health infrastructure of any country in Africa.  Yet, there is pitifully 

little access to medicines for people with HIV.220   

 

The Constitution expressly includes the right to have access to health care 

services.221  As with other socio-economic rights, this right has budgetary implications 

and is one of the rights in respect of which the positive obligations imposed on the 

state are expressly limited.  According to the Constitution the state is required to 

“take reasonable legislative and other measures, within its available resources, to 

achieve the progressive realisation” of this right.222  The inclusion of socio-economic 

rights brings into strong play questions about the separation of powers doctrine.223 

Some have argued that the judiciary cannot order the state to implement, or itself 

supervise the implementation of, social justice measures – and that this is an 

insuperable obstacle to judicial enforcement of socio-economic rights.224 Should the 

courts have the power to dictate policy choices and budgetary priorities?  Or is this 

an unacceptable intrusion by the judiciary into the legitimate domain of the legislature 

and executive?225   

 

During the past decade the courts have defined the parameters of the right to health 

care.  In this process, the state’s obligations and the enforcement of the right as 

regards treatment for HIV and AIDS have come to the fore dramatically.226 

 

In 1993, before the constitutional dispensation, the High Court, exercising its powers 

of judicial review, ordered a provincial health authority to supply a non-paying patient 

with an expensive drug to treat an eye disease common in AIDS patients (CMV) 

mainly on the ground that the patient had a legitimate expectation that he would 

receive the drug.227 The expectation was based on the facts that a number of other 

patients (also attending the HIV-clinic at the specific provincial hospital) had been 

treated with the drug, and that the applicant had been fitted with a special device to 

facilitate its administration before the decision not to proceed with this treatment.228  

What of budgetary implications?  The High Court held that cost was obviously 

relevant – and though it was proper for the provincial administration to weigh the cost 

of treating the applicant in relation to budget, drug efficacy and the needs of other 

patients, it could not be said that the cost of the drug was unacceptable if it was to be 

administered only to the applicant.229  The court however stressed that the judgment 

should not be read as creating a right for all AIDS patients with CMV to receive the 
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drug:  the finding was that on the facts of the specific case, the provincial 

administration was obliged to continue with the treatment.230  

 

In 1997 the High Court considered the provision of medical treatment services for 

prisoners with HIV.231  The question to be determined was whether two prisoners 

who had reached the symptomatic stage of the disease and whose CD 4 count were 

below a certain level were entitled to receive, at state expense, anti-retroviral 

treatment prescribed for them on medical grounds. The prison authorities had 

declined their request on the grounds that prisoners should have access to treatment 

equal merely to that provided to persons attending health facilities of provincial 

hospitals; and that as a result of budgetary constraints such persons in the same 

condition as the prisoners were not provided with anti-retroviral treatment at state 

expense.232    

 

The applicants however relied on the express constitutional right of prisoners to 

receive “adequate medical treatment” at state expense.233  The court reasoned that 

section 35(2)(e) of the Constitution guaranteed rights to prisoners not guaranteed to 

persons outside prison.  It accordingly held that the standard of medical care could 

not be determined by that afforded to persons outside prison.234  More specifically, 

the court found that since the state kept prisoners in conditions where they were 

more vulnerable to opportunistic infections than HIV patients outside, “adequate 

medical treatment” had to be treatment that was better able to improve their immune 

systems than that the State provided outside.235    

 

As regards budgetary constraints the court held that lack of funds cannot be an 

answer to a prisoner’s constitutional claim to adequate medical treatment.  However, 

what is adequate medical treatment has to be determined in the context of what the 

state can afford.236  The Department of Correctional Services could not make out a 

case that they could not afford anti-viral treatment.  It was thus held that the failure to 

provide the treatment sought, amounts to an infringement of the two prisoners’ 

constitutional rights and the Department was ordered to provide the treatment.237    

This decision does not serve as a general endorsement of the cause of access to 

treatment for persons with HIV and AIDS, since the case was decided on the basis of 

constitutionally preferential treatment for prisoners.238 
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The challenge the leading AIDS activist group, TAC, brought against the Minister of 

Health over her Department’s refusal to offer Nevirapine239 to pregnant women with 

HIV once again focussed sharp attention on access to treatment.    At the end of 

December 2001 TAC won a lawsuit in the High Court, which found that the 

government had not reasonably addressed the need to reduce the risk of HIV-

positive mothers transmitting the disease to their babies at birth.  More specifically 

the High Court found that the Department has a duty to provide Nevirapine to 

pregnant women who are HIV-positive, giving birth in state institutions, where it is 

medically indicated, and where there is capacity to do so.  The ruling rejected the 

Department’s then prevailing system of providing the medication only at certain 

research sites.  The High Court ordered the government to present an outline of how 

it planned to extend provision of the medication to its birthing facilities countrywide.240 

 

This ruling gave rise to intense political and legal debate on the government’s 

responsibility to fulfil socio-economic rights and the power of the courts to enforce 

such rights, as well as on the reasons for government’s resistance to providing 

treatment in the mother-to-child setting.241  The Constitutional Court settled the legal 

questions in July 2002 when it dismissed the government’s appeal against the High 

Court decision (though it substantially amended the orders granted).242  

 

The Constitutional Court judgment clarified the expectations that stem from the 

crucial promises that the Constitution makes about socio-economic rights, in 

particular the right to access to health care.243  The court drew extensively on 

established jurisprudence, especially its Grootboom judgment of 2000, which dealt 

with the right to housing for those in the most vulnerable socio-economic strata.244 In 

Grootboom the Court seemed to have moved away from the suggestion that state 

decisions on socio-economic distributions were required merely to be rational.245  The 

Grootboom and TAC cases appear to require the state to act reasonably to fulfil its 

constitutional duties regarding socio-economic rights.246  Invoking Grootboom, the 

court in TAC emphasised that more is not expected of the state than what is 

achievable within its available resources.247  Nevertheless, the state must act 

reasonably to provide access to health care services as provided for in section 27 of 

the Constitution on a progressive basis.248    

 

The cost of preventing mother to child transmission was not at issue and was 

admittedly within the resources of the state.249  The government relied on arguments 



 32

about safety, efficacy and toxicity of Nevirapine and its capacity to provide the drug 

for not comprehensively implementing treatment with Nevirapine.250  The Court found 

these arguments unpersuasive.  It expressly rejected the government’s policy of 

waiting for a protracted period before taking a decision on the use of Nevirapine 

beyond the limited research sites as unreasonable.251 It ordered the government to 

implement without delay a comprehensive nationwide programme for the prevention 

of mother-to-child transmission of HIV which must include the provision of Nevirapine 

at public hospitals and clinics when medically indicated.252    

 

In making this momentous order, the Constitutional Court underscored its function 

regarding the review of all exercises of public power.  It insisted that “where a breach 

of any right has taken place, including a socioeconomic right, a court is under a duty 

to ensure that effective relief is granted” and that “when it is appropriate to do so, 

courts may - and if need be must - use their wide powers to make orders that affect 

policy as well as legislation”.253    

 

This decision demonstrates the critical role of the courts in maintaining the 

commitment to the constitutionalism that underpins our vision of a new South 

Africa.254 It has also been said that the TAC judgment reflects a new depth and 

maturity in our democracy.  It shows that the Constitution creates a powerful tool in 

the hands of civil society, to ensure that the government gives proper attention to the 

fundamental needs of the poor, the vulnerable and the marginalised.255  The impact 

of the Treatment Action Campaign’s visionary activism in initiating the legislation 

cannot be over-stated. 

 

Apart from the fundamental legal principles the TAC case addresses, the court also 

emphasised the need for transparency – and for a concerted, co-ordinated and co-

operative national effort in AIDS.  This, it said, can be achieved only if there is proper 

communication, especially by government.256  Significantly, the Court pointed to the 

government’s regrettable response to the TAC challenge that its policy on prevention 

of mother to child transmission was inadequate - “most if not all, of the disputation is 

beside the point”.257    

 

The judgment’s exposition of the facts amply reflects the confusion, procrastination 

and delays that characterised government’s response not only to the epidemic in 

general but to the challenge posed by the TAC action.258  The court suggested that 
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the lack of transparency had a bearing on the unreasonableness of the government’s 

response in realising the constitutional right to access to health care.259   

 

Commentators have suggested that this is the greatest gift of the TAC judgment to 

the country:  “It sets a standard for lucid and principled debate which should become 

the benchmark for all public discourse about this epidemic”.260 

 

 

4.5 Other legal and civil society developments 
 

In addition to the major legal developments concerning HIV and AIDS we have 

discussed supra, there have been several other developments with regard to the 

rights of specific groups (eg prisoners, children and sex workers) or in relation to 

specific sectors (eg the insurance industry and health care sector).  There are also a 

vast range of policy documents, reports, manuals, guidelines, ethical codes, and 

codes of good practice or good conduct, which addresses HIV and AIDS issues.  It is 

beyond the present scope to discuss these.261  These materials are however 

important as they amplify, support, strengthen and in many cases translate into 

practice the basic legal framework in order to protect the rights of persons with HIV 

and AIDS.262 

 

Development of the law with regard to HV/AIDS has been hugely accelerated by the 

emergence of a strong public interest movement for the rights of persons with 

HIV/AIDS.  The AIDS Law Project together with allies in Lawyers for Human Rights 

and other human rights organisations have during the past decade campaigned 

against stigma, unfair discrimination and human rights violations against people with 

HIV/AIDS.263  In the perhaps most significant initiative in this field, the TAC focused 

national and international attention on access to treatment by challenging the 

government’s refusal to provide Nevirapine to all pregnant women with HIV in state 

health facilities.264  The Constitutional Court’s decision forcing the government to 

provide such treatment is a momentous development in post-1994 South Africa - not 

only from the HIV/AIDS perspective, but also as regards South Africa’s socio-

economic rights jurisprudence.265 
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5 Conclusion 

 

For most people with HIV – those in Africa and elsewhere in the developing world, 

including South Africa, who do not have access to treatment – AIDS is still a virulent 

and a deadly disease.  It is also a contagion of metaphors, which has evoked images 

of taint, deviance and defilement.266  As expected a decade ago, the expansion of the 

epidemic subjected South Africa’s legal system to immense challenge, and tested its 

legal values.267  Yet the voice of rights-abridging AIDS hysteria has not prevailed in 

the tension that has at times appeared to exist between public health and human 

rights.268  In the legal response to the epidemic we have not yielded to public fear and 

panic nor to the notion that the law must use extreme anti-libertarian measures.269  

 

Instead, South Africans have created a legislative framework to secure people’s 

rights and to protect them from unfair discrimination.  However, in spite of major 

developments, those diagnosed with HIV or AIDS in practice still face not only 

physical debilitation and death but also severe social discrimination.270 This was 

pointedly illustrated in a mother’s bid to end unfair discrimination against her child 

with HIV by launching civil proceedings against a nursery school in Johannesburg 

that responded with apparently dilatory tactics to her application to admit her toddler 

with HIV.271  As Ngcobo J said in Hoffmann v South African Airways: 

“People who are living with HIV constitute a minority.  Society has responded to 

their plight with intense prejudice.  They have been subjected to systemic 

disadvantage and discrimination.  They have been stigmatised and 

marginalised. As the present case demonstrates, they have been denied 

employment because of their HIV positive status without regard to their ability 

to perform the duties of the position from which they have been excluded.   

Society’s response to them has forced many of them not to reveal their HIV 

status for fear of prejudice. This in turn has deprived them of the help they 

would otherwise have received. People who are living with HIV/AIDS are one of 

the most vulnerable groups in our society.  Notwithstanding the availability of 

compelling medical evidence as to how this disease is transmitted, the 

prejudices and stereotypes against HIV positive people still persist.  In view of 

the prevailing prejudice against HIV positive people, any discrimination against 

hem can, to my mind, be interpreted as a fresh instance of stigmatisation and I 

consider this to be an assault on their dignity. The impact of discrimination on 
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HIV positive people is devastating.  It is even more so when it occurs in the 

context of employment. It denies them the right to earn a living.  For this 

reason, they enjoy special protection in our law.”272 

 

It has been said that respect for human rights will not alone ensure public health:  

“To achieve aspirations for public health and human rights, society must 

carefully examine its duties to promote public health, to respect human dignity 

and to empower vulnerable persons to protect themselves”.273   

The true test of our legal values under the Constitution will be the extent to which the 

legal system reflects a country in which AIDS discrimination is minimised, and which, 

at the same time, gives realistic effect to the right of access to treatment that the 

Constitution enshrines. 
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and 7 of the Act.  
128  See Ex Parte Ndebele Mining Company (Pty) Ltd LC 2001-07-10 Case no J1466/2001; for a 
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grounds.  At time of writing, it is unclear whether this recommendation has been implemented 

(correspondence between Ms M Richter [Research Officer at the AIDS Law Project, 

University of the Witwatersrand] and Mr R Skosana of the Department of Justice and 

Constitutional Development dated 31 August 2005 made available to me). 
139  S 29 and item 5 of the Schedule to the Act. 
140  Definition of “HIV/AIDS status” in s 1(xiv). 
141  Harksen v Lane NO 1998 1 300 (CC) par 47 (referring to Prinsloo v van der Linde 1997 3 SA 
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