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THE FIRST AND SECOND APPELLANTS’ HEADS OF ARGUMENT
A.
Introduction
1.
This appeal involves the right to shelter conferred on children by the provisions of section 28(1)(c) of the Constitution, 1996.  It entails essentially three inquiries: what is the content of the right; in the present case, upon whom and to what degree does its burden fall; and (in the light

in particular of the answers in respect of those two inquiries) was the court a quo correct in the orders it granted to the respondents against the appellants ?

2.
The court a quo interpreted (as we consider more fully below) a child’s right to shelter  - a derogable right in terms of section 37(5)(c) of the Constitution - as unqualified in its operation against the State by any considerations of resources whatsoever.
  Its ambit was simply “a significantly more rudimentary form of protection from the elements than is provided by a house”.
  It however included an entitlement of the children’s parents - whose own claim to housing under section 26 the court had just dismissed - to be accommodated with their children “until such time as the parents are able to shelter their own children”.
  The court granted a final declaratory order - but “to contain any future debate” it said “provisionally” that its content related as a bare minimum to tents, portable latrines and transported water.  It was itself uncertain against whom its order properly lay,
 as to where the land to which it inevitably related lay,
 and as to what could be “offered” by the respondents to meet it.
  Yet it fashioned the order without either canvassing it in draft with the parties’ representatives, or at least issuing it in the form of a rule nisi.  The order, in the result, was made against “the appropriate organ or department of state”
 - but “the several respondents” were ordered to report on its implementation.
  The court appears, in conflict with Rule 42(1)(b), to have considered that after the execution (“implementation”) of the order, it could in material respects further determine its content, the parties against whom it lay, and subject it to revision.

3.
It may assist the court to outline (without elaboration) at the outset the case for the first and second appellants.  It involves three key elements:

(1)
The constitutional right of children to shelter entrenched in section 28(1)(c) exists in neither a social nor a constitutional vacuum.  It is not intended to create a right against the State alone.  Its core is what is both more and less than housing: provision for a home, even if not enduring, to be provided in the first instance by the family (at common law) and also the community (at customary law), with a residual obligation upon the State.  As regards the latter, the content of the child’s right is not the unqualified and absolute right envisaged by the court a quo: in effect, an indefeasible claim in rem to individual temporary structures predicated (it seems) only on indigency and a parental incapacity to meet it.  Least of all does its entitlement extend generally to non-children in the manner proposed by the court a quo.

(2)
The inquiry whether the national and provincial governments have met their obligations in relation to the proper ambit of section 28(1)(c) (as we submit it to be) in principle does not entail a judicial audit of budgets, with consequential orders to the executive and the legislature to rebudget.  The inquiry is whether a claimant has alleged and proved a legislative and executive framework relating to shelter (in the sense we give it) which is essentially arbitrary or irrational.  In this matter, no such case has been alleged or proved.

(3)
The orders made by the court a quo, in the light of (1) and (2), cannot stand.  They are in any event flawed, and should not have been granted (at the level of both principle and practicality) in the terms in which they were made.

B.
The background to the application
4.
The respondents are overwhelmingly very poor people who have been living in deprived circumstances.  They comprise some 390 adults and 510 children, 276 of these younger than eight years old.  Prior to launching 

the application they lived in an informal settlement known as “Wallacedene”

in Kraaifontein in the Western Cape.  According to the respondents’ main deponent Ms. Irene Grootboom (“Grootboom”),  the living conditions under which she and her common law husband lived became increasingly unsatisfactory in that they had limited space and enjoyed no privacy.   The other respondents lived with extended families in many instances where there were three to four families living in small shacks of approximately 20 square metres, similar to the one occupied by Grootboom.  Some respondents lived in an area in Wallacedene that had a water-table problem which resulted in the areas around their shacks being waterlogged.  This, in turn, caused the respondents and their children to suffer from asthma, influenza and other illnesses.

5.
Some of the respondents who had lived in Wallacedene for many years applied to the fourth appellant for the grant of subsidised low-cost housing but were not told exactly when adequate accommodation was likely to be 

granted.  One such respondent is Mr Ben Gagela who had lived in Wallacedene for more than five years in a waterlogged area.  Another is Mr Lucky Gwaza who had lived in Wallacedene since 1991.

6.
As a result of a decline in the conditions under which the respondents were living and the lack of clear answers as to when they would be provided with alternative housing,
 they abandoned the land and structures they occupied at Wallacedene and invaded vacant land known as “New Rust”.
  New Rust in fact comprised land earmarked for the provision of housing for the poor.

7.
During December 1998 an application was brought in the Kuils River Magistrate’s Court for the eviction of the respondents from New Rust, in terms of post-constitutional legislation intended to ameliorate the pre-constitutional plight of squatters,
 the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998.  By agreement between the owners of New Rust and the respondents, they agreed to vacate New Rust on or before 15 May 1999, failing which the Sheriff would be authorised to take the necessary steps to evict them from the said property.

8.
The respondents failed to vacate New Rust by 15 May 1999, as they had undertaken to do.  Consequently, they were evicted from this property on 18 May 1999.
  Having abandoned their erstwhile structures at Wallacedene, they substantially lost in the eviction process from New Rust the structures they occupied there.

9.
Pursuant to their eviction from New Rust, the respondents on 31 May 1999 launched an urgent application in the Cape High Court for an order  inter alia directing the appellants forthwith to provide them and their children with adequate basic temporary shelter or housing in premises or on land owned or leased by the appellants, pending the respondents and their children obtaining permanent accommodation; and directing the appellants forthwith to provide the respondents’ children with basic nutrition, shelter, basic health care and social services.

10.
The matter came before Josman, AJ (as he then was) on 1 June 1999 but was postponed to 3 June 1999 and thereafter to 4 June 1999 when an 

interim order was granted by consent in terms of which, inter alia, the respondents’ children were provided by the appellants with temporary accommodation in the Wallacedene community hall.
  One parent or adult was also included in this temporary accommodation for each child who required supervision.

11.
The case initially sought to be made out in the founding affidavit was that the rights of all the respondents’ children to basic nutrition, shelter, basic health care services and social services, and to be protected from maltreatment, neglect, abuse or degradation, contained in sections 28(1)(c) and (d) of the Constitution were being frustrated and denied.
  The appellants, it is submitted, provided in their answering affidavits a complete answer to the alleged infringement of these rights.
  In fact, the respondents conceded that there was no infringement of the rights of their children under section 28(1)(d),
 and that there was a wide range of primary health care services available to them in Kraaifontein.
  Consequently the respondents abandoned the claim on behalf of their children to basic nutrition, basic health care services and social services contending that these rights were “of secondary importance”.

12.
What remained for determination by the court a quo was the respondents’ own claim to be provided with temporary shelter or housing in terms of section 26 of the Constitution, and the claim on behalf of their children to shelter under section 28(1) thereof.  Both were for final positive interdicts.  The latter claim, it is important to note, was couched in distinctly ancillary or even incidental terms:
 as the court a quo noted in its judgment,
  relatively little attention was devoted to it in the papers.  It would be as well however shortly to summarise the case the respondents sought to make out against the appellants on the papers, which was accordingly the case the appellants were required to meet.

13.
As already noted,
 the notice of motion drew no particular distinction between the respondents and their children as regards claims to housing and shelter.  Nor did the founding papers.
  The first and second appellants sought to meet this conflated claim to “basic temporary shelter and/or housing”
.  As regards shelter specifically, Dr Sutcliffe testified specifically as to a budgetary allocation (as regards the Western Cape) in respect of 12 shelters for children, 18 programmes for street children (six including shelters), a “house school” with bridging programmes, and other programmes at shelters.
  The respondents in reply continued to press their claim “that the right to adequate housing does include the right to basic shelter”,
 accepting that “[i]t may very well be that Dr Sutcliffe is correct when he says for example that there are various social services in place in various fields and areas, but this does not address the absence of basic shelter which lies at the heart of this case”.

14.
In other words: the respondents stand or fall, we submit, by their interpretation of “shelter”.  It is not their case that, if the right does not mean (as against the State) an entitlement to rudimentary shelter for all children which their parents cannot provide, the appellants have in any event failed to provide a legislative and executive scheme which can stand scrutiny as regards good faith, rationality and arbitrariness.

15.
The application in the Cape High Court was argued on 7, 8 and 9 September 1999.  Judgment was handed down on 17 December 1999.

16.
On 10 January 2000 the appellants filed an application in the Cape High Court for a certificate in terms of rule 18(2) and (6) of the Rules of this Court, and an application for leave to appeal to the Supreme Court of Appeal, only in the event of this Court failing to grant them leave to appeal.  This application was opposed by the respondents, essentially for the reason (so they contended) that the orders the appellants sought to appeal were not final, and would not be final until the appellants had implemented them.  This opposition was not upheld, and the application was granted on 29 February 2000.
  In relation to the question whether the evidence is sufficient to enable this Court to deal with and dispose of the matter without having to refer the case  back to the Cape High Court, the court a quo issued a negative certificate but limited it to the reports to be filed by the appellants in accordance with paragraph 3 of the court’s order.

17.
On 10 March 2000 the appellants filed an application for leave to appeal in this Court.  The respondents did not oppose this application.  Leave to 

appeal was granted on 27 March 2000.

C.
The approach of the court a quo
18.
The court a quo dismissed the respondents’ claim to be provided with adequate and basic temporary shelter or housing in terms of section 26(1) and (2) of the Constitution.  In a passage important too for the claim under section 28(1)(c) on which this appeal turns, the court a quo held:

“In my view respondents produced clear evidence that a rational housing programme has been initiated at all levels of government and that such programme has been designed to solve a pressing problem in the context of scarce financial resources.  Any evaluation of government’s housing programme in relation to the rights contained in s. 26 needs to take account of the fact that these rights only came into force on 4 February 1997.  A period of less than three years provides an extremely short time frame to solve the kind of housing crisis which is described in the papers.  The only argument which applicants have raised to place this conclusion in dispute concerns the decision as to whether there is an obligation to provide some form of shelter pursuant to the State’s obligation in terms of section 26(1) read with (2) even in circumstances where a rational housing programme has been implemented.  Respondents submit that the imposition of such an obligation would create impediments towards the implementation of the housing programme because it would dilute scarce resources.  Given the express wording of section 26(1) and (2) and the interpretation by the Court in Soobramoney (supra) to the concept of ‘progressive implementation’ applicants have not shown that they are entitled to the relief sought in the notice of motion based upon the rights contained in section 26(1) and (2)

read together”.

19.
Accordingly, the respondents’ claim that they themselves and their children be provided with what they described as “adequate and basic temporary shelter or housing”  in terms of section 26 of the Constitution was dismissed.  The respondents have not lodged any cross-appeal against this order.

20.
In relation to the respondents’ claim that the appellants provide their children with shelter in terms of section 28(1)(c) of the Constitution, the court however found against the appellants.  The five essential steps in the court’s reasoning were these:

20.1
The essential content of section 28(1)(c) is a right to be protected from the elements in circumstances where there is no need to remove children from their parents.

20.2
The primary obligation to maintain a child rests upon parents.  Such an obligation includes the provision of shelter.  In the event that parents themselves are unable to provide shelter for their children, section 28(1)(c) imposes an obligation on the State to do so but the 

Constitution envisages that this obligation falls far short of the provision of adequate housing in that shelter is a significantly more 

rudimentary form of protection from the elements.

20.3
Although the right to shelter in terms of section 28(1)(c) is not conferred on parents, an order which enforces a child’s right to shelter should take account of the need of the child to be accompanied by his or her parents.  Such an approach would be in accordance with the spirit and purpose of section 28 read as a whole.

20.4
Section 28(1)(c) is drafted as an unqualified constitutional right.  Therefore the question of budgetary limitations is not applicable to the determination of rights under section 28(1)(c).
  But [t]he right cannot be enforced on demand by all persons with children.  Each case will have to be evaluated in terms of its own particular facts”.
 

The court suggested no principles or criteria which would be determinative.

21.
Having reasoned in this way, the court concluded that the respondents’ children had a right to shelter exigible as against the appellants.  The difficulty however the court now faced was twofold: the respondents had 

made out no adequate case on the papers as to the nature of the shelter required or even its location;
 nor had they established upon which of the  appellants the burden of discharging any order to comply with section 28(1)(c) (as construed by the court) should fall: the court reached a “provisional conclusion” in this regard.

22.
The court proceeded itself to devise an order.  It did so, as has been noted, without reference to the parties, in argument or thereafter. Its effect was that the court did:

“not wish to be prescriptive about the solutions the respondents are called upon to suggest to discharge their constitutional obligation.  But in order to contain any further debate, I would say provisionally that tents, portable latrines and a regular supply of water (albeit transported) would constitute the bare minimum.  Perhaps something better can be offered.  The choice of an appropriate site presents another difficulty... I feel sure that a place can be found within the area of the first respondent..... or at any rate within the area of the second respondent....” 

23.
What then followed is the final order ultimately made:
 that the applicant children were declared to be entitled to shelter “by the appropriate organ or department of state”; that the applicant parents were entitled to be accommodated with them “in the aforegoing shelter”; and that “the appropriate organ or department of state is obliged to provide” such shelter  “until such time as the parents are able to shelter their own children”.  The “several respondents” were required to report (under oath) to the court as to the implementation of this order, within three months.

24.
Appeals, it is trite, lie against orders and not the reasons given for them.
 

It is respectfully submitted that the orders so granted are themselves so deficient as to require to be set aside.  It is however clearly more appropriate first to deal with the inquiry into the ambit of section 28(1)(c), properly construed; then to determine whether and to what extent its burden fell upon the respondents; and only thereafter to consider the correctness of the orders fashioned by the court.  

D.
Construing the child’s right to shelter
(a)
The text
25.
Section 28 of the Constitution provides:

“Children
28.
(1)
Every child has the right -

(a)
to a name and a nationality from birth;

(b)
to family care or parental care, or to appropriate alternative care when removed from the family environment;

(c)
to basic nutrition, shelter, basic health care services and social services;

(d)
to be protected from maltreatment, neglect, abuse or degradation;

........

(2)
A child’s best interests are of paramount importance in every matter concerning the child.

(3)
In this section ‘child’ means a person under the age of 18 years”.

26.
Under the interim Constitution, sub-sections (1)(b) and (c) read:

“(b)
to parental care;

(c)
to security, basic nutrition and basic health and social services”.

27.
The debate as to the inclusion of socio-economic rights has been a vigorous one.
  The preparatory documents to the Constitution, 1996 have been said, in relation to socio-economic rights specifically, to “reflect an awareness of the interrelationship and interdependence of all human rights”
.  It is precisely an understanding of this “interrelationship and interdependence” which is lacking, we respectfully submit, in the approach of the court a quo.

28.
We shall argue that the omission of the positive injunction (“the state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right”) to be found in sections 26 and 27, does not have the absolute consequences the court a quo suggests, any more than it does in section 29(1)(a) contrasted with (b).  The positive, programmatic injunction does not mean, we submit, that in its absence the State is bound to meet all claims to the right in the absolute way suggested by the court a quo.

(b)
The social context
29.
It is trite that a provision such as this has to be interpreted in accordance with the properly purposive approach to the interpretation of the Constitution formulated by this Court.  Thus the right to shelter must not be construed in isolation but in its context, which includes the history and background to the adoption of the Constitution, other provisions of the Constitution itself and, in particular, the provisions of the Bill of Rights of which it forms part.
  In this regard, the admonition by Chaskalson P in Soobramoney v Minister of Health, Kwa-Zulu Natal
 bears repetition:

“The purposive approach will often be one which calls for a generous interpretation to be given to a right to ensure that individuals secure the full protection of the bill of rights, but this is not always the case, and the context may indicate that in order to give effect to the purpose of a particular provision ‘ a narrower or specific meaning’ should be given to it”.
30.
The social context is stark.  It is indicated by the evidence in this matter
, and in earlier judgments of this Court.  As Mahomed DP (as he then was) has said:

“...Generations of children born and yet to be born will suffer the consequences of poverty, of malnutrition, of homelessness, of illiteracy and disempowerment generated and sustained by the institutions of apartheid and its manifest effects on life and living for so many.  The country has neither the resources nor the skills to reverse fully these massive wrongs.  

It will take many years of strong commitment, sensitivity and labour to ‘reconstruct our society’ so as to fulfill the legitimate dreams of new generations exposed to real opportunities for advancement denied to preceding generations initially by the execution of apartheid itself and for a 

long time after its formal demise, by its relentless consequences.  The resources of the State have to be deployed imaginatively, wisely, efficiently and equitably to facilitate the reconstruction process in a manner which best brings relief and hope to the widest sections of the community, developing for the benefit of the entire nation the latent human potential and resources of every person who has directly or indirectly been burdened with the heritage of shame and the pain of our racist past”.

31.
The consequences of apartheid and its effects on the majority of South Africans were reiterated by Chaskalson P in Soobramoney
 as follows:

“[8]
We live in a society in which there are great disparities in wealth.  Millions of people are living in deplorable conditions and in great poverty.  There is a high level of unemployment, inadequate social security, and many do not have access to clean water or to adequate health services.  These conditions already existed when the Constitution was adopted and a commitment to address them, and to transform our society into one in which there will be human dignity, freedom and equality, lies at the heart of our new constitutional order.  For as long as these conditions continue to exist that aspiration will have a hollow ring”.
32.
The extent of deprivation of millions of South Africans appears again from the record in the present matter, and from further statistics
 such as to 

found notoriety.  At the time of the adoption of the Constitution, approximately 45 per cent of the South African population - thus about 

18 000 000 people - consisted of young people under the age of 19 years.
  One in ten South African households currently lives in a shack.
 Children, overwhelmingly, do not live alone.  These considerations are material to the inquiry whether, on the approach of the court a quo, the framers of the Constitution rendered the rights of access to land, housing, food, water and social security subject to available resources and progressive realisation, only to allow the parents of children in need of housing to enforce the right to shelter on demand - and indirectly, for themselves too.

33.
Nor are the scales of poverty and the size of the child population in South Africa the only aspects of social context.  There is also what Kriegler J has described as the administrative magnitude of the transition which government has been required to take, inter alia in relation to welfare 

agencies at every level:

“A veritable checkerboard of disparate political entities, each with its own paraphernalia of state, its own laws and customs, its own political masters, bureaucracy and policies, its own assets and liabilities, had to be moulded, 

somehow, into a single State divided into nine provinces, most of whose borders cut across historical boundaries”.

34.
The Constitution does not exist as an abstraction and operate in a vacuum.  It is truly the basic law.  It is submitted that it is within the realities of this social setting that it falls to be construed.  As Sachs J has noted, 

“.....there are facts of common knowledge to which we cannot blind ourselves”.

The respondents’ case, to apply the words of Chaskalson P in Soobramoney
 “must be seen in the context of the needs which the [welfare] services have to meet, for if [shelter] has to be provided to the [respondents] it would also have to be provided to all other persons similarly placed”.

35.
It is submitted that the evidence in this matter establishes that the State is simply incapable of doing that.  On the approach of the court a quo, that is a distraction: the State is absolutely bound to do that which it cannot.

(c)
The context of the set of ‘second generation’ rights
36.
The right of children to shelter also has to be interpreted in its setting within the Bill of Rights itself.  There is a tendency to intersection and overlap in these rights: to borrow the phrase of Mokgoro J
, as applied by O’Regan J speaking for the Court subsequently
, these, too, comprise a “web of mutually supporting rights” in the Constitution.  The court a quo conversely suggests that an interpretation which acknowledges this is flawed, and that a proper construction must seek to establish what it termed “a significantly different right”
, even within section 28 itself.  It is respectfully submitted that this is the very converse of the constitutional scheme in relation to these rights, and to a proper approach to chapter II generally.

37.
In this regard the observation by Sachs J in Soobramoney
 is apposite:

“[54]
Health care rights by their very nature have to be considered not only in a traditional legal context structured around the ideas of human autonomy but in a new analytical framework based on the notion of human interdependence.  A healthy life depends upon social interdependence: the quality of air, water, and sanitation which the State maintains for the public good; the quality of one’s caring relationships, which are highly correlated to health; as well as the quality of health care and support furnished officially by medical institutions and provided informally by family, friends, and the community.  As Minow put it:

‘Interdependence is not a social ideal, but an inescapable fact; the scarcity of resources forces it on us. .........’

Traditional rights analyses accordingly have to be adapted so as to take account of the special problems created by the need to provide a broad framework of constitutional principles governing the right of access to scarce resources and to adjudicate between competing rights bearers.  When rights by their very nature are shared and inter-dependent, striking appropriate balances between the equally valid entitlements or expectations of a multitude of claimants should not be seen as imposing limits on those rights (which would then have to be justified in terms of section 36), but as defining the circumstances in which the rights may most fairly and effectively be enjoyed”.
38.
It is submitted that the point is made most clearly by Chaskalson P in Soobramoney
.  All the socio-economic rights upon proper consideration are related, in a linked way, to dignity and to life itself.  He referred to

“....many others who need access to......... other health services.  There are also those who need access to housing, food and water, employment opportunities, and social security.  These too are aspects of the right to

‘.....human life: the right to live as a human being, to be part of a broader community, to share in the experience of humanity’.14
The State has to manage its limited resources in order to address all these claims.  There will be times when this requires it to adopt an holistic approach to the larger needs of society rather than to focus on the specific needs of particular individuals within society”.

39.
It is submitted that this is evident in the derivation of these rights from the holistic formulation of Art. 25(1) of the Universal Declaration of Human Rights itself:

“Everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control”.

40.
When considering the interpretation of the Bill of Rights, a court must consider international law.

41.
187 states are parties to the Convention on the Rights of the Child.
  It seeks to protect children against discrimination and to assert a variety of socio-political rights.
  The Convention acknowledges the responsibilities, rights and duties of parents,
 and in particular the primary responsibility of parents “to secure, within their abilities and financial capacities, the conditions of living necessary for the child’s development”.  State parties are required

“in accordance with national conditions and within their means....to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing”.

42.
Article 20 of the Convention provides for “special state protection” for children “temporarily or permanently deprived of his or her family environment”, including foster placement “or, if necessary, placement in suitable institutions for the care of children”.

43.
South Africa acceded to the Convention on 16 June 1995.
  This was pursuant to the provisions of the interim Constitution; the Convention continues to bind the Republic pursuant to section 231(5) of the Constitution, 1996.

44.
It is important for present purposes to note three features of the Convention.  First, it makes no provisions for a right to “shelter” by name; its wider focus falls on “conditions of living necessary for the child’s development”, and in that regard the provision of material assistance and support programmes inter alia in relation to housing.  Secondly, in this regard it explicitly acknowledges the constraints of national conditions.  Thirdly, it repeatedly refers to the primary responsibility of parents; implicitly the role of the State, important though it may be, is in principle secondary to and supportive of that primary responsibility.

45.
The question is whether, a year after the adoption of the Convention, the framers of the Constitution intended to create a constitutional right of children to shelter in the terms laid down in the judgment of the court a quo: unqualified by considerations of resources, and exigible in materials which in turn (as the judgment graphically illustrates) intersect with other rights, such as rights to land and water.


(d)
The narrower context
46.
We turn to consider the narrower context of section 28(1)(b).  The analysis however, we have stressed, does not take place in a vacuum: at all times it has to be within the wider context of the realities of South African society, the other socio-economic rights, of the Constitution itself, and with regard to the social and international law settings already discussed.

47.
It is to be noted in the first place that the right is accorded to every child who finds itself in South Africa, irrespective of citizenship.
   Given the current levels of immigration in South Africa from yet more deprived parts of Africa, the potential pool of persons entitled to enforce the right is accordingly even larger than our own population figures suggest.  In the second place, as noted, the provision lacks the express injunctions to be found in relation to housing
 and health care, food, water and social security:
 that the State “must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights”.  This factor, if anything, is against the construction adopted by the court a quo, not for it (as it considered). In the third place, the right is stated without suggestion that only the State is to discharge it: given the references to the State in comparable provisions,
 the approach adopted in the Convention, and South African common
 and customary law,
 it would seem clear that it was not intended that the provisions of section 28 would be enforceable only against the State.

48.
The point is illustrated by section 28(1)(a).  It is difficult to envisage circumstances in which a child’s right to a name
 can be exigible as against the State: to the extent that there is a concomitant obligation, it would lie with the family, at common law or customary law.   Section 28(1)(b) points out the shared responsibility of family - the primary responsibility for care, to which State care is, ex necessitate, a less desirable “alternative...when removed from the family environment” - most sharply.  Section 28(1)(d), (e) 

and (f) operate against the State, the family and the world: a classic illustration of the application of horizontality now under section 8(2).  It does so moreover against the background of customary law, which the courts must apply when applicable subject to the Constitution,
 and the common law, which the Constitution seeks to develop.
  Under both, a duty of care in the widest conceivable sense is imposed in the first instance on parents, and thereafter other family members.

49.
It is submitted that sections 28(1)(b) and (c), viewed cumulatively, intend not to create any primary statist obligation, but in fact to achieve the constitutional underpinning of family life in general and of the home in particular.  The right is encompassing and interlinked; it promotes dignity and human development.  It imposes a constitutional obligation on the state to serve these aims; it makes it impossible now for the State to shrug these off.  But, we submit, it does not create the claim construed by the court a quo.

(e)
The wording
50.
The focus now falls on the word “shelter”.  But it is not to be treated as if cut out and pasted on to a clean sheet of paper.

51.
“Shelter” is to be read eiusdem generis “basic nutrition,....basic health care services and social services”.  Depending on the applicable circumstances, the claim might lie, it is submitted, against parents, other family members, the community in customary law,
 foster parents, educational institutions or an organ of State.

52.
What does this mean in relation specifically to “shelter” ?  We respectfully submit that the court a quo failed to attach proper significance to the omission of the qualification “basic”, which precedes the other components in section 28(1)(c).  (The court merely observed that although the adjective is omitted, the limitation “follows from the dictionary definition” 
).  It is submitted that the effect is in fact otherwise: it was a deliberate change of language within the same provision to indicate precisely that something other than rudimentary protection against the elements.  What was not intended, we suggest, was a right sounding in nails and roofing sheets, or canvas and latrines.  It was not intended moreover to replicate the right to housing - and, anomalously, without the State resources qualification to be found in section 26(2) (like section 25(5) and 27(2)).  It was not intended, as the court a quo has suggested, to create an absolute right, founded only on undefined criteria of need and to be worked out case by case.

53.
The core of the concept, we have argued, is that “shelter” bears its ordinary meaning in the dictionary sense not of protection from rain, sun and wind, but of a place of safety or refuge.
  The term is well-known in legislation.  Thus Black’s Law Dictionary
 explains “shelter” as follows:

“Shelter.  In statutes relating to the provisions of food, clothing and shelter for one’s children, term generally refers to a home with proper environments, as well as protection from the weather”.
54.
The thrust, we submit, is a home, institutional as a last resort, but usually of restricted duration.  Our interpretation does not mean, as the court a quo suggested, that for shelter in this sense to be provided,

“....it would inevitably result in these children being wrenched from their family context and any form of parental control and placed in a State institution even in cases such as the present where there is no suggestion that the parents have neglected their children”.

The court goes on to suggest that the effect would be to set section 28(1)(c) at war with section 28(2).  The court overlooks its own observation that the right is exigible not only against the State but also against the family or others.  It overlooks the fact that State care is, under the Convention and in municipal law in most societies including our own, an alternative to family care, predicated upon necessity.
  “Care” is the core of section 28(1)(b); section 28(1)(c) takes that further in its focus on important components in the provision of care.

55.
The interpretation we advance finds an echo in the Child Care Act,
 which although adopted in 1983 was only put into operation on 1 February 1987.  In its 1996 Amendment,
 which came into operation on 1 April 1998, it expressly defines “shelter” as a place “for the reception, protection and temporary care of more than six children in especially difficult circumstances”.

56.
The question arises again (as it did in relation to the Convention): is it likely (especially given the timing) that a wholly different concept of shelter was

intended by the framers of the Constitution in relation to the right to the extent that it bears on the State?

57.
It is important that the sub-provisions of section 28 be read in a cumulative and interactive way and, as we have stressed, also in relation to sections 25, 26 and 27.  Inevitably there is overlap and interdependence, in the way we have already described, with reference to previous judgments of this Court. 

58.
This approach finds an echo too in Indian jurisprudence, which directly militates against the elemental approach of the court a quo.  In Shantistar  Builders v Narayan Khimalal Totame
 the Indian Supreme Court held that the basic needs of man have traditionally been accepted to be three - food, clothing and shelter.  In this regard it held that:

“The right to life would take within its sweep the right to food, the right to clothing, the right to decent environment and a reasonable accommodation to live in.  The difference between the need of an animal and human being for shelter has to be kept in view.  For the animal it is the bare protection of the body, for a human being it has to be a suitable accommodation which would  allow him to grow in every aspect - physical, mental and intellectual.  The Constitution aims at ensuring fuller development of every child.  That would be possible only if the child is in a proper home.  It is not necessary that every citizen must be ensured of living in a well-built comfortable house but a reasonable home particularly for people in India can even be mud-built 

thatched house or a mud-built fireproof accommodation”.
59.
In Chameli Singh v State of U.P
 the Indian Supreme Court held that the right to shelter was incorporated into Article 21 of the Constitution of India as a fundamental right available to every citizen.  The ambit of the right to shelter is to make the right to life more meaningful.  In this regard, the court held that:

“In any organised society, right to live as a human being is not ensured by meeting only the animal needs of man.  It is secured only when he is assured of all facilities to develop himself and is freed from restrictions which inhibit his growth.  All human rights are designed to achieve this object.  Right to live guaranteed in any civilised society implies the right to food, water, decent environment, education, medical care and shelter.  These are basic human rights known to any civilised society.  All civil, political, social and cultural rights enshrined in the Universal Declaration of Human Rights and Convention or under the Constitution of India cannot be exercised without these basic human rights.  Shelter for a human being, therefore, is not a mere protection of his life and limb.  It is home where he has opportunities to grow physically, mentally, intellectually and spiritually.  Right to shelter, therefore, includes adequate living space, safe and decent structure, clean and decent surroundings, sufficient light, pure air and water, electricity, sanitation and other civic amenities like roads etc. so as to have easy access to his daily avocation.  The right to shelter, therefore, does not mean a mere right to a roof over one’s head but right to all the infrastructure necessary to enable them to live and develop as a human being.  Right to shelter when used as an essential requisite to the right to live should be deemed to have been guaranteed as a fundamental right.  As is enjoined in the Directive Principles, the State should be deemed to be under an obligation to secure it for its citizens, of course, subject to its economic budgeting.  In a democratic society as a member of the organised civic community one should have permanent shelter so as to physically, mentally and intellectually equip oneself to improve his excellence as a useful citizen as enjoined in the Fundamental Duties and to be a useful citizen and equal participant in democracy.  The ultimate object of making a man equipped with a right to dignity of person and equality of status is to enable him to develop into a cultured being.”
60.
The words used in section 28(1)(c), so viewed, in our submission militate against the blunt and elemental right against the State, absolute in its disregard for available resources, construed by the court a quo.

(f)
Anomalies

61.
It is submitted that this conclusion is reinforced by the evident anomalies which arise on the court a quo’s approach.  Other socio-economic rights are constrained by available resources, on the wording of the Bill of Rights
 and the approach of this court in Soobramoney
.  No such constraint would operate as regards section 28(1)(c); demand and the indigency of parents appear to be the only threshold requirements.
  While the parents’ own claim failed under section 26, on the court a quo’s  approach it substantially succeeds, and indefinitely, in the derivative as well as expansive way the court construed section 28(1)(c).

62.
The evidence relating to the effect of construing “shelter” as encompassing the provision of rudimentary housing materials for the accommodation of children with their families are these:

62.1
It would spawn the creation of temporary settlements;

62.2
National, provincial and local authorities would then be responsible for providing land, sewage, water and refuse removal on an ad hoc basis;

62.3
It would be a wasteful exercise which would divert much needed funds away from housing delivery;

62.4
Temporary settlements would inevitably become permanent inasmuch as there would always be persons in need of housing.  This would simply perpetuate a vicious cycle;

62.5
It would result in inefficient fragmented inconvenient and massively wasteful settlements and would perpetuate those settlements established in the apartheid era - hostile places in which to live, 

offering few economic, social, cultural, environmental or recreational opportunities.  It is precisely for these reasons that both the Housing Act 107 of 1997 and the Local Government Transition Act 209 of 1993 require integrated developmental planning in respect of any area;

62.6
The entire planning system based on principles and policies in accordance with which provincial administrations and municipalities provide housing would be thrown into disorder.

63.
These likely consequences have to be considered in the light of the fact that there is no allegation on the part of the respondents or a finding by the court a quo that in exercising their powers under section 26 and 28 of the Constitution, the appellants acted arbitrarily.
  Indeed the court itself found that a rational housing programme had been initiated at all levels of government.

64.
The court’s intervention in matters of social policy is a serious matter
 - its order will require a rearrangement of the budgets - in all three spheres of government each of which will have interacting points of influence, because (as we consider more fully below) the right to shelter as interpreted by the  court includes the provision of land, water and municipal services such as the provision of portable toilets and sewage removal.

65.
This polycentric problem in judicial intervention in government has been likened to that of a spider’s web:

“A pull on one strand will distribute tensions after a complicated pattern throughout the web as a whole.  Doubling the original pull will, in all likelihood, not simply double each of the resulting tensions but rather create a different complicated pattern of tensions.  This would certainly occur, for example, if the double pull caused one or more of the weaker strands to snap”.

66.
Nowhere is this better illustrated, it is submitted, than by the facts of this matter.  Apart from the appellants’ answer to the respondents’ claim for housing and shelter, the uncontroverted evidence before the court a quo was that the Health Branch of the Department of Health and Social Services for the province of the Western Cape (“the Department”) has had to retrench staff substantially over the last three years, losing more than 8 000 personnel and closing more than 3 000 hospital beds.  Its projected deficit for the 1998/1999 financial year was R147 million.
  The projected deficit for the 1999/2000 financial year was R73 million which would have to be met by again reducing expenditure in respect of personnel or services.  The Department’s expenditure on primary health care has increased from 13 per cent in 1995 / 1996 to 19 per cent for the 2000/2001 year and has not kept pace with the increasing demand for health care services.  In these straitened circumstances, moreover, the Department is now treating one million more patient visits at its private health care facilities than it did three years ago.

67.
Likewise the Social Services branch of the Department spends 84,93 per cent of its budget on social security.  This leaves only 15,07 per cent of the budget for other welfare services such as poverty eradication, youth development, abused and neglected children, disabled children and children with HIV, street children and shelters for abused and battered women.

68.
It is therefore submitted  that if effect were to be given to the right to shelter as determined by the court a quo, it would distribute tensions of a complicated pattern throughout the provision of all services which the appellants are required to provide, more specifically housing, health care, social security and social services.  But this would occur only in respect of a single application for the enforcement of one socio-economic right in one province.  What if similar applications were to be brought by those similarly situated in other provinces not only for shelter but also for the enforcement of other socio-economic rights in respect of children such as nutrition, health care and social services ?  The consequences, it is respectfully submitted, were not duly considered by the court a quo in coming to the conclusion it did.

69.
It is submitted that these anomalous consequences, too, militate against the court a quo’s construction.  They also raise a serious division of powers consideration.  As Sachs J has said
:

“[180]
The matter is not simply one of abstract constitutional theory.  The judicial function simply does not lend itself to the kinds of factual enquiries, cost-benefit analyses, political compromises, 

investigations of administrative / enforcement capacities, implementation strategies and budgetary priority decisions which appropriate decision-making on social, economic, and political questions requires. ......... How best to achieve the realisation of the values articulated by the Constitution is something far better left in the hands of those elected by and accountable to the general public than placed in the lap of the Courts.

[181]

The Constitution contemplates a democracy functioning within a constitutional framework, not a dikastocracy within which Parliament has certain residual powers.  The role of the Courts is not effectively to usurp the functions of the Legislature, but to scrutinise the acts of the Legislature.  It should not establish new, positive rights and remedies on its own.  The function of the Courts, I believe, is, in the first place, to ensure that legislation does not violate fundamental rights, secondly, to interpret legislation in a manner that furthers the values expressed in the Constitution and, thirdly, to ensure that common law and custom outside of the legislative sphere is developed in such a manner as to harmonise with the Constitution.  In this way, the appropriate balance between the Legislature and the Judiciary is maintained”.
70.
For these reasons we submit that section 28(1)(c) does not have the meaning that the court a quo accorded it; that it has the ambit we indicate in paragraph 3 above; and that accordingly an order should not have been granted in the terms the court a quo itself devised.

E.
The order
71.
It is submitted that in any event the order is not one that should have been 

granted in final terms - without regard to the constraints of High Court Rule 

42(1)(b),  in relation to a tentatively suggested content (“to avoid debate” but not itself included in the terms of the order); in a formulation evidently deliberately chosen to include potential respondents themselves not before 

court; subject however to a duty on the appellants to report as to its “implementation”.

F.
Costs
72.
In view of the plight of the respondents, and the considerations identified by this Court in a series of decisions,
 the first and second appellants have not sought any prior order as to costs.  They do not do so now.

73.
It is submitted that the appeal should be allowed, and the order made by the court a quo set aside.
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