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IN THE CONSTITUTIONAL COURT

Case No: CCT53/03

In the matter between:-

PORT ELIZABETH MUNICIPALITY
Applicant

And

THE VARIOUS OCCUPIERS OF ERVEN 113 – 128

INCLUSIVE, LORRAINE, PORT ELIZABETH, MORE

PARTICULARLY:

CECIL BAARTMAN
First Respondent

JAFTA JACOBS
Second Respondent

ISACK LEVACK
Third Respondent

GLADMAN SAM
Fourth Respondent

ISAK LEVACK
Fifth Respondent

VUYANI NDONTSHAYISA
Sixth Respondent

JAN LEVACK
Seventh Respondent

CHAIRMAN RICHTENBURG
Eighth Respondent

JACOB DAVIDS
Ninth Respondent

ANITA VAN RENSBURG
Tenth Respondent

WILLEM AFRIKA
Eleventh Respondent

ISAK UITHALER
Twelfth Respondent

APPLICANT’S HEADS OF ARGUMENT

1. This is an application for special leave to appeal pursuant to the provisions of Rule 20 of the Constitutional Court rules.

2. The Applicant originally launched an application in the High Court of South Africa (South Eastern Cape Local Division) under case number 1151/2000, seeking an order for the eviction of the various Respondents from certain property in the suburb Lorraine, Port Elizabeth.

3. In the South Eastern Cape Local Division judgment was granted in favour of the Applicant by His Lordship Mr Justice Jennett on 4th March 2002.

4. Leave to appeal to the Supreme Court of Appeal against the Judgment of the Court in the South Eastern Cape Local Division was refused.

5. On 22nd August 2002 leave was granted to the Respondents to appeal to the Supreme Court of Appeal.

6. The amended notice of appeal, eventually relied upon by the Respondents, is contained in pages 180 to 184 of Volume 2 of 2.

7. On 26th September 2003 the Supreme Court of Appeal upheld the Respondent’s appeal and substituted the Order of the Court a quo with an order that the application be dismissed, with costs.

8. The Applicant, a local authority, contends that the Respondents are occupying vacant residential land in a proclaimed residential area in Port Elizabeth and have erected illegal structures thereon. 

9. Upon an inspection by the representatives of the Applicant, the Respondents were found to be living on the land, which in ownership belong to various owners. 

10. The Court a quo correctly decided that the Respondents unlawfully occupy the erven concerned and that it is in the public interest that their unlawful occupation thereof be terminated. 

11. It is not in dispute that the Respondents have erected illegal structures on the properties concerned and it is not denied that are no ablutions and other services available.

12. The Respondents contend (as they did in the Court a quo and in the Supreme Court of Appeal) that they object to move to an area known as Walmer Township (which falls within the Applicant’s municipal area) as they do not consider this area suitable land and that they hold the belief that Walmer Township is overcrowded and that the crime rate there is high. 

13. Section 6(1) and 6(3) of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, No 19 of 1998 (“PIE”) provides as follows:

“6(1)
An organ of state may institute proceedings for the eviction of an unlawful occupier from land which falls within its jurisdiction, except where the unlawful occupier is a mortgagor and the land in question is sold in a sale of execution pursuant to a mortgage, and the court may grant such an order if it is just and equitable to do so, after considering all the relevant circumstances, and if-

(a)
the consent of that organ of state is required for the erection of a building or structure on that land or for the occupation of land, and the unlawful occupier is occupying a building or structure on that land without such consent having been obtained; or

(b)
 it is in the public interest to grant such an order.”

“(3)
In deciding whether it is just and equitable to grant an order for eviction, the Court must have regard to-

(a) the circumstances under which the unlawful occupier occupied the land and erected the building or structure;

(b) the period the unlawful occupier and his or her family resided on the land in question; and

(c) the availability to the unlawful occupier of suitable alternative accommodation or land.”

14. The Court a quo correctly decided that it is just and equitable that an eviction order be granted in casu because the Applicant sought the eviction of the Respondents from privately owned land and not from Municipal land. 

15. In Modderklip Boerdery (Edms) Bpk v President van die Republiek van Suid-Afrika & Andere
 the Court held that the failure of an organ of State to come to the assistance of a landowner where illegal occupiers are squatting on his property amounts to a breach of a duty imposed on it by the Constitution.

16. The duty of a local authority to take action against unlawful occupiers is fortified on the facts of the present case where the owners initially did not want to depose to affidavits for security reasons
 and the public outcry from other property owners in the vicinity.
 

17. The gravamen of the Respondents’ contention in the Court a quo and in the Supreme Court of Appeal is that the Applicant has a legal duty to supply alternative land before they can be removed.  There is no dispute that the Respondents indicated that they are prepared to move, but subject to the unilaterally imposed condition that alternative land be provided.
 

18. The allegation by the Applicant that an area known as Walmer Township is available for occupation on an informal basis is not denied by the Respondents.

19. The preamble to PIE states the following:

“Whereas no one may be deprived of property except in terms of a law of general application, and no law may permit arbitrary deprivation of property;…”

20. PIE was thus enacted for a twofold purpose:

20.1. To prevent the illegal eviction of persons from land; and

20.2. To prevent the unlawful occupation of land.

21. The Judge in the Court a quo correctly decided that the problem in respect of the shortage of housing cannot be solved overnight, because the process of providing affordable housing to poor people is a slow one, which the Applicant is approaching systematically.
  There is no serious suggestion that the Applicant, with resources available to it, has not done enough to fulfill its constitutional duty to provide housing.

22. The right to housing is a right recognized by the Constitution and the Constitution obliges the State to act positively to ameliorate the poor housing conditions in South Africa.
  In this regard the Constitutional Court stated the following:

“This is recognised by the Constitution which expressly provides that the State is not obliged to go beyond available resources or realize these rights immediately…

Neither Section 26 nor Section 28 entitles the Respondents to claim shelter or housing immediately on demand.”

23. In the Grootboom case the Constitutional Court held that what was required of the State was to devise and implement a coherent, co-ordinated program designed to meet its Section 26 obligations.  Section 9 of the Housing Act, 107 of 1997 provides:

“Functions of municipalities.-

(1)
Every municipality must, as part of municipality’s process of integrated development planning, take all reasonable and necessary steps within the framework of national and provincial housing legislation policy to-

(a)
ensure that-

(i)
the inhabitants of its area of jurisdiction have access to adequate housing on a progressive basis;

(ii)
….

(iii)
….”

24. In this regard it is submitted that the Applicant has met this requirement by implementing the Four Peg Housing Policy Program.

25. It is submitted that on the papers it cannot be gainsayed that the Applicant has taken all steps within its available resources to discharge its constitutional obligation.  This, for a moment, leaves aside the question that the Respondents do not want to move to available accommodation because they consider it to be overcrowded and not to their liking.

26. The Supreme Court of Appeal seemed to accept that the Respondents’ objection to move because of overcrowding and alleged high crime rate would not have been sufficient to move a Court to refuse an order of eviction.

27. The Supreme Court of Appeal effectively found that it is not in the public interest to evict the Respondents who are in unlawful occupation of residential property without some measure of security of tenure elsewhere.  

28. The Respondents in their Amended Notice of Appeal in the Supreme Court of Appeal do not go so far and simply claim that temporary leave should be afforded to them, pending the Respondents being allocated land in terms of the Applicant’s housing policy.

29. The Applicant’s housing plan takes into account various income groups, particularly the lower end of the scale.

30. The housing policy plan of the Applicant takes into account the different economic levels within the Port Elizabeth area.
  Furthermore the measures set out in the founding affidavit are reasonable under the circumstances, taking into account the Applicant’s available resources.
 

31. The Applicant’s action was accordingly reasonable taking into account:

31.1. the resources available to realize the right in question;

31.2. the balance between the goals and the means;

31.3. the measures that have to be taken to attain the goal expeditiously and effectively.

32. The Court a quo found that the Respondents had somewhere else to move to, namely the Walmer Township.
  It must also be borne in mind that the Respondents were not inclined to move to the area known as Greenbushes.

33. Prior to the decision in the Court a quo and the Supreme Court of Appeal, the question of alternative accommodation and the availability of such land had been considered by the Full Bench in the Eastern Cape.
  In this regard His Lordship Mr Acting Justice Smith stated as follows:

“I am in respectful disagreement with this conclusion (the conclusion that alternative land must be made available).  Section 6(3) enjoins a court of law, when considering whether it is just and equitable to grant an eviction order, to have regard to the factors mentioned herein.  The availability of suitable alternative accommodation or land is but one of the factors which has to be considered by the court.  To interpret this section in such a manner that this one factor is elevated to a precondition for the granting of an eviction order would have far-reaching and chaotic consequences which could never have been contemplated by the legislature.  If this was in fact so, it would be open to any person to unlawfully occupy land in order to force an organ of state to provide him with suitable alternative land or accommodation.”

34. The availability of suitable alternative land was also addressed by the Court in the unreported decision of Port Elizabeth Municipality v Various Occupiers of Bethelsdorp (supra).  In that judgment the Court held that a purposive interpretation should be given to the Act.  His Lordship Mr Justice Chetty was of the view that even absent the availability of suitable alternative land an eviction order could be granted.

35. On page 9 of the Judgment, the following is stated:

“However, even assuming in favour of the Respondents that the Act and in particular section 6(3) enjoins one to consider the question of availability of alternative suitable land in determining whether it is just and equitable to order an eviction, I am nevertheless satisfied that the applicant is entitled to the relief sought.  The applicant states categorically that there is no suitable alternative land available for the informal settlement of the respondents.  Mr Goosen submitted however that on the applicant’s own version it is clear that alternative land is available.  The applicant admits that it is possessed of substantial tracts of land.  The question which remains however is whether such land can properly be described as suitable alternative land in the context of section 6 in particular and the Act in general. 

It is inconceivable that the legislature could ever have intended the open veld to constitute suitable alternative land.  To my mind the proper meaning to ascribe to the phrase “suitable alternative land” is land on which adequate provision is made for basic infrastructure in the form of water, ablution facilities, lighting, etc.  It is clear on the respondents’ own version that none of the basic infrastructure to which I have referred to exist on Erf 3240.  Consequently it is not in the public interest that persons be permitted to occupy land without the provision of such basic services.  It is clear from the applicant’s papers that it is cognisant hereof hence the adoption of the four peg policy program to alleviate the critical housing shortage.”

36. The above remarks expressed by His Lordship Mr Justice Chetty are to a large extent apposite in the present instance. 

37. It is submitted that the approach adopted by the Full Bench in Port Elizabeth Municipality v People’s Dialogue on Land and Shelter is correct, namely that actual availability of alternative accommodation (land) is not a requirement; all that a Court is required to do is to consider, amongst other factors, the availability of alternative accommodation (land) as a factor in deciding whether to grant or refuse an eviction order.

38. It is further submitted that the Court a quo was correct in forming the views that it is just and equitable an eviction order be granted in the present case, particularly where the Applicant is seeking the eviction of the Respondents from privately owned land.  This, as referred to above, is pursuant to its Constitutional duty.

39. Furthermore, it can hardly be argued that the temporary structures unlawfully erected on property not belonging to the Respondents complies with the relevant building regulations and applicable zoning schemes.

40. A Local Authority has a duty to ensure that there is proper compliance with, inter alia, building regulations and zoning schemes.

41. To allow the Respondents to contravene town planning, zoning and building regulations and conditions imposed thereunder, would constitute a perverse condonation of illegal conduct, something against which our Courts have implacably set their minds.

42. Although the Supreme Court of Appeal endorsed the decision in the Full Bench of the Eastern Cape Division in P E Municipality v Peoples Dialogue (supra), the Supreme Court of Appeal in fact elevated the question of suitable alternative accommodation as a precondition.

43. The Supreme Court of Appeal found that in the present instance the most important factor is the question of alternative accommodation.

44. Paragraph 19 of the decision of the Supreme Court of Appeal seems to infer that the Local Authority, because it has vast tracks of vacant land available, has some obligation to provide security of tenure.  No definition is given as to what security of tenure means.  By the very nature of the Applicant’s housing policy, security of tenure can only be given within a certain framework.  Vast tracks of land, which are earmarked for future development, are not suitable alternative accommodation and do not comply with basic health and safety standards.

45. In the unreported judgment of Port Elizabeth Municipality v Various Occupiers of Bethelsdorp (supra) it was similarly contented that the Applicant has vast open tracks of land available.

46. It is respectfully submitted that His Lordship Mr Justice Chetty in that matter correctly found that the legislature could never have intended open veld to constitute suitable alternative land and that suitable alternative land is land on which adequate provision is made for basic infrastructure in the form of water, ablution facilities, etc.  

47. It is submitted that the untenable position would arise, if effect is given to the judgment of the Supreme Court of Appeal, namely that whereas property owners who seek an eviction order pursuant to the provisions of Section 4 are virtually entitled to an order provided that procedural requirements are met and a determination made under what conditions the order is to issue, whilst a local authority, launching such an application for the benefit and on behalf of property owners, can effectively not succeed with the application unless security of tenure is guaranteed elsewhere.  The Supreme Court of Appeal in that regard has stated that what PIE does is to delay or suspend the exercise of the landowner’s full proprietary rights and that the unlawful occupier has the protection of procedural safeguards.

48. To elevate the requirements under Section 6(3) of PIE (particularly sub-section (c)) to an obligation to make available alternative land on a secured basis, and not also elevating the requirement of alternative land under the provisions of Section 4
 appears artificial if one has regard to the provisions of Section 6(5) which grants an organ of State, including a local authority, the right to notify a land owner to institute eviction proceedings.  In the present instance, instead of giving such notice, the Applicant, as a result of public outcry and the need therefore, took the task upon itself.  It cannot be said that an eviction order could more readily have been granted simply because the Applicant notified the owners to bring the application instead of the Applicant itself.

49. It is accordingly respectfully submitted that the Supreme Court of Appeal over-emphasized the obligation to make available alternative land, which grants unto unlawful occupiers security of tenure.  If that were the intention of the legislature, any unlawful occupier within a Municipal area could simply occupy a property unlawfully and then demand security of tenure (ownership or something akin thereto).

50. The Applicant in the present instance has done all within its powers to comply with its constitutional duty of supplying housing
 and it is accordingly submitted that the appeal should be upheld and that the correct order that should be issued is the order granted by the Court a quo.

__________________________

A BEYLEVELD

__________________________
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