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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 









CASE NO:  CCT 53/04
In the matter between:

PORT ELIZABETH MUNICIPALITY

                               APPLICANT

and

VARIOUS OCCUPIERS OF ERVEN 113 TO 128 

INCLUSIVE, LORRAINE, PORT ELIZABETH, MORE

PARTICULARLY: 








CECIL BAARTMAN



              FIRST RESPONDENT

JAFTA JACOBS




         SECOND RESPONDENT

ISACK LEVACK




            THIRD RESPONDENT

GLADMAN SAM




        FOURTH RESPONDENT

ISAK LEVACK




             FIFTH RESPONDENT

VUYANI NDOTSHAYISA



             SIXTH RESPONDENT

JAN LEVACK




      SEVENTH RESPONDENT

CHARMAIN RICHTENBURG


         EIGHTH RESPONDENT

JACOB DAVIDS




            NINTH RESPONDENT

ANITA VAN RENSBURG



            TENTH RESPONDENT

WILLEM AFRIKA




   ELEVENTH RESPONDENT

ISAK UITHALER




     TWELFTH RESPONDENT

RESPONDENTS’ WRITTEN ARGUMENT IN RESPONSE TO THE HONOURABLE CHIEF JUSTICE’S FURTHER DIRECTIONS DATED 

13 MAY 2004 

​​​​​​​​​​​​​​​​​​

Pursuant to a further direction from the Honourable Chief Justice dated 13 May 2004, the Respondents submit the following further argument:

1.
The Respondents submit that it is not competent for a court seized at first instance of an application under the Prevention of Illegal Eviction From and Unlawful Occupation of Land Act, No. 19 of 1998 (hereinafter referred to as “the Act”), where the parties to the matter have not availed themselves of the procedures laid down in Section 7 of the Act:


(a)
to order that mediation or a similar form of alternative dispute 
resolution be followed;  and


(b)
to decide the case only if the alternative dispute resolution process 
does not resolve the dispute between the parties within a specified 
time, 


for the reasons which are set out hereunder.

2.
The Respondents further submit that it would consequently not be competent for a court to make such an order on appeal, or for this Honourable Court to make such an order.

3.
Section 7(1) of the Act confers upon a municipality, who is not the owner of land, a discretion to appoint one or more persons with expertise in dispute resolution to facilitate meetings of interested parties and to attempt to mediate and settle any dispute in terms of the Act.

4.
It is respectfully submitted that the use of the word “may” clearly indicates that it is not obligatory for such a municipality to do so and it is furthermore apparent that, having regard to the provisions of Section 7(2), which are dealt with hereunder, that the provisions of Section 7(1) are intended to apply to an application in terms of Section 4 of the Act, where the municipality is not owner of the property.  That this is so is apparent from the fact that, where a municipality is an interested party, Section 7(2) makes provision for a member of the Executive Council to take the steps aforesaid.  It would appear that this is the reason for notice being given to the municipality in terms of Section 4(2) of the Act.

5.
Where a municipality is the owner of the land in question, Section 7(2) confers upon a member of the Executive Council a discretion to appoint one or more persons with expertise and dispute resolution to facilitate meetings of intended parties and to attempt to mediate and settle any dispute in terms of the Act.  It is apparent that Section 7(2) is also intended to apply to an application in terms of Section 4 of the Act, where the municipality is owner of the property.

6.
In the present instance the application was brought by the Applicant in terms of Section 6 of the Act, the municipality bringing the application as an organ of state.  It is respectfully submitted that Section 7 of the Act does not provide for a referral to mediation in respect of applications in terms of Section 6 of the Act, and only provides for such a referral in terms of Section 4 of the Act, in the discretion of the municipality or member of the Executive Council concerned.
7.
Section 7(3) of the Act provides that any party may request the municipality to appoint one or more persons in terms of sub-sections (1) and (2), for the purposes of these sub-sections, but it is submitted that such a request cannot oblige the municipality to adopt such a course of action, and further that such a request would, for the reasons set out above, be limited to applications in terms of Section 4 of the Act.  (The reference to “municipality” in Section 7(3) must, of necessity, include a reference to a member of the Executive Council referred to in sub-section (2)).

8.
The Applicant has approached this Honourable Court for special leave to appeal to this Honourable Court against the whole of the judgment of the Supreme Court of Appeal, essentially on the following two bases:


8.1
That the Supreme Court of Appeal has in effect found that unless land can be made available to unlawful occupiers of land on a permanent basis (security of tenure without the threat of further evictions) they may not be evicted in terms of Section 6;  and


8.2
that this would constitute an untenable position for local authorities and in fact be contrary to the State’s constitutional duty to come to the assistance of landowners where illegal occupiers are squatting on the property, and further that the Applicant is under a statutory duty to ensure proper building regulations and health conditions apply to the erection of buildings or structures.

9.
It is consequently on the aforementioned basis that the Applicant has approached this Honourable Court.  The arguments against these submissions have already been addressed to this Honourable Court.  It is consequently submitted that this matter cannot, and should not, be referred by this Honourable Court to mediation, and that the application for special leave to appeal should be dismissed, with costs.

10.
In the event of the application for special leave being refused, the Respondents undertake to partake in any process of mediation suggested by the Applicant, provided that a mediator be appointed by a member of the Executive Council and not by the Applicant itself, such undertaking being given on the basis that such mediation is not provided for in Section 7 of the Act, but that same takes place by agreement between the parties.
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