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Introduction
An international treaty on business and human rights offers the opportunity to articulate exercisable rights of participation for affected communities. The expectation underlying the corporate responsibility to respect as articulated in the United Nations Guiding Principles (UNGPs) is that ‘the markets of public opinion’ will ensure that corporations live up to their responsibility. In practice there are huge power and information disparities in the business and human rights domain, which present formidable obstacles for affected communities to address corporate impact on human rights. A future treaty on business and human rights could provide mechanisms to address these disparities in order to strengthen public participation.

Participatory rights consist of several interrelated components: public access to information, public participation in decision-making proceedings, and access to review procedures and remedies. No meaningful public participation can take place without due access to information. The right to know/access to information can thus be referred to as a gateway-right. Without relevant information many other rights such as, for instance, right to an effective remedy, remain illusive. Therefore this briefing paper builds especially on the aspect of access to information as a prerequisite for participation. 

From the consultations with Civil Society Organisations (CSO) in Asia
 and Africa
 it is clear that information necessary for meaningful participation is lacking in various stages of corporate activity: (1) prior to corporate activity (design), (2) during corporate activity (monitoring) and (3) when seeking accountability if human rights abuse occurs (review). 

This briefing paper addresses how a treaty may enhance participatory rights by addressing information disparity in these various stages of corporate activity. 
Relationship to other briefing papers 

This paper will not address the issue of Free, Prior and Informed Consent (FPIC), which is considered in the specific context of the rights of indigenous peoples, the topic of one of the other briefing papers.

Moreover, the topic of this paper partly overlaps with issues addressed in the briefing paper on Human Rights Due Diligence (HRDD), which addresses the need to communicate on human right due diligence efforts. However from the perspective of participation, access to information must go beyond the corporate ‘knowing and showing’ dimension of HRDD. In order to participate in a meaningful manner affected communities and the public require independent access to information on, inter alia, decision-making; corporate legal structures and available remedies.
Finally, a few remarks are made regarding institutional pathways that may be explored to strengthen the right to information. More on this can be found in the briefing papers on effective remedies and supervisory mechanisms

Right to information under international law

The important role of information is acknowledged in article 6 of the UN Declaration on Human Rights Defenders, which recognizes that the right to know, seek, obtain, receive, hold and disseminate information on human rights is fundamental to the effective promotion of human rights. In human rights law a right to information and a corresponding duty upon states to enable access to information has developed based mainly on the ‘freedom to seek, receive and impart information and ideas of all kinds’. This is a component of the freedom of opinion and expression as laid down in Article 19 of the Universal Declaration of Human Rights (UDHR) and legally enshrined in Article 19 International Covenant on Civil and Political Rights (ICCPR).
 The interrelated right to be able to participate in decision-making is considered to be a part of several human rights: the right to respect family and private life
, an element of the right to property
 and is also included in the right to a satisfactory environment.
 

All three main regional human rights systems, in the Americas
, Africa
 and Europe have acknowledged access to information as a human right.
 It is increasingly being recognized that the right to information entails a positive duty for states to collect and disseminate information on human rights violations. States are under an obligation to take practical steps – including through legislation – to give effect to the right to freedom of information and access to information.

Most countries have Access to Information (ATI) legislation. This right to information concerns mostly information held by bodies that fall under state control. This includes bodies that are owned or substantially funded by the State or which undertake public functions. While the focus in international law is on the relation between members of the public and public authorities with respect to access to information, an alternative would be to ensure that members of the public could request information directly from the corporations allegedly responsible for harming human rights. 
 According to the UN Principles on Freedom of Information Legislation a duty exists to include private bodies in such legislation if they hold information whose disclosure is likely to diminish the risk of harm to key public interests, such as the environment and health. In some countries such legislation exists. In South Africa, the Promotion of Access to Information Act requires private bodies to disclose information which is ‘needed for the protection or exercise of any right’. This is also provided in Principle IV(2) of the Declaration of Principles on Freedom of Expression in Africa, which states: “[E]veryone has the right to access information held by private bodies which is necessary for the exercise or protection of any right”. 
Participatory rights including the right to information have notably developed in two branches of international law: human rights law and environmental law.
 To include progressive provisions on access to information and public participation in a treaty on business and human rights, interesting parallels may be drawn with existing treaties and jurisprudence in these two fields.
In the Convention on the Rights of Persons with Disabilities (CRPD), the General Obligations clause commits all public actors under a “shall” provision to “closely consult with and actively involve persons with disabilities …in the development and implementation of legislation and policies to implement the present Convention and in other decision making processes concerning issues” affecting their lives.
 The Aarhus Convention
 is the most advanced environmental agreement also in providing for public participation, by setting relatively detailed minimum standards for different participatory procedures. The Aarhus Convention requests that states guarantee the rights of access to information to stakeholders, it is in their power to make domestic laws and provide incentives for corporations to assist them in achieving this goal while creating institutional and structural adjustments to ensure the objective is achieved. The UN Convention on Corruption
 provides another example where it states that states should ensure “that the public has effective access to information”
. It also requests that states respect promote and protect the freedom to seek, receive, publish and disseminate information concerning corruption subject to certain restrictions
.

The above-mentioned conventions rely on the state to ensure information is gathered and dispensed to encourage participation of the members of the society to ensure accountability of corporations. 
In sum, a serious vacuum continues to exist regarding information available to local communities and the general public about corporate decisions and practices, which could negatively affect their human rights. International law provides a basis for the state duty to provide/strengthen (independent access to) information. Information disparities occur at various stages of corporate activity. Below these different stages will be discussed together with some tentative suggestions how a treaty on business and human rights may address these disparities.
Role of access to information at different stages of corporate activity

1. Prior to corporate activity (Design)

Human rights due diligence as articulated in the UNGPs requires corporations to identify prior to any activity potential human rights impacts.
 Possible treaty provisions could mandate human rights impact assessment including provisions on disclosure of effective consultation with communities. Another issue that emerged during the regional consultations thus far is that information regarding contracts needs to be more accessible.
The Aarhus Convention may provide an example as it prescribes e.g. that the public must be informed at an early stage in decision-making, and the kind of information to be made available as a minimum in such procedures. 
2) During corporate activity (Monitoring)

A second dimension is the flow of information during corporate activity. This concerns issues of transparency, reporting and disclosure. Article 21 of the GP encourages business enterprises to provide sufficient information on possible human rights risks arising from their operations to their stakeholders to enable them “evaluate an enterprise’s response to the particular human rights impact. 

A treaty on business and human rights could require states to adopt legislation aimed at enhancing transparency and disclosure. There are various legislative developments that mandate access to information including the Dodd Frank Act in the United States, the Modern Slavery Act in the United Kingdom and the EU Directive on the disclosure of non-financial information by certain large companies.
Besides mandating corporations to disclose information, states themselves could be mandated, based on the above-described duty, to generate, collect, assess and update information on adverse human rights impact of corporate activity and disseminate that information to those that may be adversely affected or others that have a reasonable interest.

3) Accountability (review)
A third dimension is the right for individuals to acquire certain information needed to ensure access to remedy. A lack of access to information can be an obstacle in legal proceedings. For example, complex legal structures can make it difficult for victims of corporate human rights abuse to start legal proceedings against a multinational corporation. Issue of discovery have also proven to hinder legal procedures.
A treaty on business and human rights can set out provisions aimed at providing information on complex legal structures. The ‘corporate veil’ separates actions and liabilities of the corporations and the individuals behind them. Asides the corporate veil, corporate structure is also defined by its shareholders, stakeholders and associate companies (subsidiaries and holding) both domestic and international. These characteristics in the structure of a corporation make it difficult for claimants because the hierarchical structure and responsible party is not always clear and this information is key to making a successful legal claim. Claimants face a challenge when corporations do not make this information available and/or the government institution responsible for providing public information is uncooperative. A treaty on business and human rights could provide mechanisms to provide access to such information needed in court cases. 
Moreover, in many countries acquiring documents needed in court for the sake of evidence can prove difficult as a result of different national rules regarding discovery. An example is the difficulty plaintiffs experienced in acquiring certain documents in the ongoing litigation against Shell before Dutch courts.
 A major obstacle that the claimants faced in bringing their claims was difficulty in accessing internal information – from both Shell and Shell Nigeria – regarding the operations of the business. The court held that under Dutch Law, there was no obligation on the part of the company to disclose the requested information. This “seriously affect[ed] the equality of the legal parties” resulting in a “fundamental imbalance in the conduct of the case”.
 A treaty on business and human rights could address this inequality of arms in legal proceedings by laying down minimum standards of access to certain documents and testimony. 

Innovative institutional avenues to enhance public participation

In order to enhance public participation by strengthening access to information, also requires exploration of innovative institutional pathways. A treaty on business and human rights could establish an international body, available for members of the public, with the mandate to review states compliance with international obligations including the right to (access) information.

Besides a role for the state to legislate or otherwise encourage participation, other institutions could possibly also play a role as information-brokers and a role to enhance public participation in general. An avenue that might be explored concerns the role of National Human Rights Institutions (NHRIs) following the example set under the Convention on the Rights of People with a Disability, CRPD and the Convention Against Torture (CAT). Under these conventions independent national monitoring bodies have been established with the mandate to oversee the implementation of these treaties. The national monitoring bodies overseeing the implementation of CRPD have the explicit mandate to involve stakeholders. Many state parties have assigned this task of national monitoring body to their NHRIs.
Questions for Civil Society
1) Have you experienced problems in accessing information concerning corporate conduct that has impacted on human rights? If so, what kind of information?
2) In which stages of corporate activity do such information disparities especially occur? (prior to corporate conduct, during corporate activity, after human rights abuses have occurred, all of the above?) 
3) What is necessary within your country/legal framework to ensure a sufficient flow of information?
4) How could a new treaty best address the information disparities that exist in the domain of business impact on human rights? 
5) Has/can the National Human Rights Institution (NHRI) in your country play a role in addressing the information disparity?
6) Do you have additional suggestions?
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� For more on this see: Tara Melish, “Putting ‘Human Rights’ back into the UN Guiding Principles on Business and Human Rights: Shiftin Frames and Embedding Participation Rights”, in: Business and Human Rights: Beyond the Beginning, Cesar Rodriques-Garavito (ed.) 2014.   


� Asia-Pacific regional consultation regarding the priorities for the international treaty on human rights and business, Chiang Mai, Thailand 1-3 May 2015.


�  Africa regional consultation, Nairobi, 23-25 October 2015.


� UN General Assembly adopted the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms, 1998 


� See jurisprudence of the European Court of Human Rights concerning Article 8 ECHR.


� See jurisprudence of Inter-American Commission on Human Rights.


� Acknowledgs especially by the the African Commission on Human Rights.


� Inter-American Declaration of Principles on Freedom of Expression(2000)


� Declaration of Principles on Freedom of Expression in Africa, (2002)


� Recommendation No. R(81)19 on Access to Information Held by Public Authorities.


� To some extent existing international agreements already provide for this. The Aarhus Convention (see below) addresses also actions, relations and legal procedures between non-state actors. See also, the 1993 North American Agreement on Environmental Cooperation (NAAEC)


� The most advanced environmental law treaty on right of participation is the 1998 UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice (Aarhus Convention)


� Art 4.3 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the General Assembly, 24 January 2007, A/RES/61/106


� Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, Oct. 30, 2001, 2161 U.N.T.S. 447. The Convention was approved on behalf of the European Community on 17 February 2005. Council Decision 2005/370, 2005 O.J. 2005 (L 124) 1


� UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422


� Ibid Article 13 (1) b


� Ibid Article 13 (1) d


� UNGP 17.


� On appeal the court in The Hague ordered Shell to make available to the court documents that might shed light on the cause of the � HYPERLINK "http://www.theguardian.com/business/oil" �oil� spills and whether leading managers were aware of them.


� See Oruma Subpoena, Milieudefensie, � HYPERLINK "https://www.milieudefensie.nl/publicaties/bezwarenuitspraken/subpoena-oruma/view" �https://www.milieudefensie.nl/publicaties/bezwarenuitspraken/subpoena-oruma/view�


� An interesting development in this respect is the Foreign Legal Assistant Act in the US (FLA). The FLA is a US statute that allows advocates from other countries to obtain documents and testimony to use in their cases. Any “interested person” in a foreign lawsuit or other legal process can ask a U.S. court to order U.S. corporations to turn over relevant documents and testimony.


� See also the briefing notes on access to remedial mechanisms and supervisory mechanisms.


� See, for example, the plan proosed by Equador, Dominican Republic and Venezuela  to establish a Southern Observatory on Transnational Corporations which would serve the purpose of, inter alia, constructing andf exchanging information.





PAGE  
1

