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Context 

An international treaty on business and human rights must provide access to effective remedies for corporate violations of human rights. This briefing paper describes the right to a remedy under international law and the kinds of remedies that might be included in a treaty. A separate paper analyzes the remedial mechanisms that would provide access to these remedies. Underlying both papers is the concern that remedies be fair, effective, and accessible in practice, not just on paper.

Relationship to other briefing papers
As noted above, this paper addresses the remedies for violations of human rights, while a separate paper on remedial mechanisms addresses the procedures that would provide access to those remedies. 
Effective remedies are dependent on many other aspects of the treaty design that are discussed in other briefing papers. For this paper, we assume that the treaty will require home states as well as host states to hold corporations accountable and prevent corporations from evading responsibility by manipulating corporate structure or outsourcing tasks to supply chains.

In addition, a remedy is not effective unless impacted communities have access to information about their rights, the available remedies, and corporate activities. So we assume for this paper that communities have access to this essential information. 

This paper does not address key questions about the scope of the treaty that are discussed in other papers, including the range of human rights violations and the business entities (domestic as well as multinational corporations) covered by the treaty.  

Right to an Effective Remedy
The right to an effective remedy is at the heart of human rights law. For example, the Universal Declaration of Human Rights, article 8, states: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.” The Guiding Principles on Business and Human Rights, in Principle 25, recognize the right to an effective remedy as fundamental to corporate accountability, stating: “States must take appropriate steps to ensure, through judicial, administrative, legislative or other appropriate means, that when such abuses occur within their territory and/or jurisdiction those affected have access to effective remedy.”
 

 SEQ CHAPTER \h \r 1The Guiding Principles recognize that corporations have the responsibility to provide redress for human rights violations caused by their business operations.
 The U.N. Basic Principles and Guidelines on the Right to a Remedy also recognize that business entities should provide reparations to victims of human rights abuses.
 
Inadequacies of the Current System

Despite the internationally protected right to an effective remedy, those impacted by corporate human rights violations often find it difficult or impossible to obtain a remedy.
 Many of the difficulties are caused by inadequate remedial mechanisms, as discussed in a separate briefing paper. But even when impacted communities and individuals are able to obtain some remedy, it is often inadequate. For example, relocation assistance is an insufficient remedy for community members who have lost access to land or other resources on which they depend for their livelihood. The possibility of future compensation is an inadequate remedy for people faced with irreversible corporate violations, who need access to a quick interim orders that can halt the illegal destruction of their homes and communities. Monetary compensation may be an insufficient remedy for individuals and communities devastated by corporate human rights abuses, who may need ongoing medical, psychological and social services. Further, in addition to compensation, survivors of such abuses have a right to full disclosure of the truth about corporate human rights violations, apologies, and fair punishment of those responsible for the abuses. 
Remedies 

A treaty addressing business and human rights will need to define what constitutes a remedy. The basic components of an adequate remedy include access to enforceable interim measures to halt prevent violations, reparation, and punishment of individuals and business entities responsible for violations. 
Interim or provisional measures of protection:
 SEQ CHAPTER \h \r 1To avoid irreparable harm, communities faced with corporate violations must have quick and affordable access to interim measures to halt abusive activities and to prevent further violations, and those measures must be enforced by the state.

Reparation:

Under international law, reparation encompasses measures to restore the situation that would have existed without the wrongful act, as far as possible,  SEQ CHAPTER \h \r 1and includes restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition.
  SEQ CHAPTER \h \r 1Reparation should be proportional to the gravity of the violations and the harm suffered.

 SEQ CHAPTER \h \r 1Restitution should restore the victim to the original situation before the violations occurred, including, for example, return to places of residence, restoration of employment, and return of property.
 SEQ CHAPTER \h \r 1Compensation must take into account any economically assessable damage, including physical or mental harm; lost opportunities, including employment, education and social benefits; property loss; loss of earnings, including loss of earning potential; moral damage; and costs of legal, medical and psychological services.

Rehabilitation includes medical and psychological care as well as legal and social services.

Satisfaction includes cessation of violations, full and public disclosure of the truth, and a public apology, including acknowledgement of the facts and acceptance of responsibility. 

Guarantees of non-repetition encompass a wide range of institutional reforms to prevent future violations, including law reform, education, and promotion of mechanisms to resolve future disputes.

Punishment of both the business entity and corporate officials:
An effective remedy includes sanctions against those responsible for the violations, both to punish them and to deter future violations.
Questions for civil society:
(1) What experience have you had with existing remedies? Has anything worked? If so, why do you think it was effective? If not, what problems have you faced?
(2) What types of remedies do you think a treaty should offer? 
(3) Do you have a preference for a remedy that is more immediate and stops the harmful activity rather than one that might be more comprehensive but would take much longer? 

(4) Do you have additional suggestions? 
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� The right to a remedy is recognized in many other international agreements, including the International Covenant on Civil and Political Rights, art. 2(3); the Convention on the Elimination of Racial Discrimination, art. 6; the Convention on the Rights of the Child, art. 39; the Convention Against Torture, art. 14(1); and in the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law, adopted by the General Assembly in 2005.


� See Guiding Principles 11, 13, 15, 22.


� “In cases where a person, a legal person, or other entity is found liable for reparation to a victim, such party should provide reparation to the victim or compensate the State if the State has already provided reparation to the victim.” U.N. General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Dec. 16, 2005), ¶15 [“U.N. Principles on Right to a Remedy”].


� For a thorough analysis of the obstacles to remedies for corporate human rights abuses, see Jennifer Zerk, Corporate liability for gross human rights abuses: A report prepared for the Office of the UN High Commissioner for Human Rights.


� The following discussion relies on the definition of “reparation” in the U.N. Principles on Right to a Remedy, ¶¶ 18-23. See also Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, ¶ 38; Committee on the Rights of the Child, General Comment 16, ¶¶ 30, 31.


The Guiding Principles also address the kinds of remedies required by international law:


In order to meet their responsibility to respect human rights, business enterprises should have in place policies and processes appropriate to their size and circumstances, including...(c) Processes to enable the remediation of any adverse human rights impacts they cause or to which they contribute. (Guiding Principle 15.) 


Remedy may include apologies, restitution, rehabilitation, financial or non-financial compensation and punitive sanctions (whether criminal or administrative, such as fines), as well as the prevention of harm through, for example, injunctions or guarantees of non-repetition. (Guiding Principle 25, Commentary.)


� U.N. Principles on Right to a Remedy, ¶15. 










