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AFFIDAVIT OF JUDY FUDGE




      (Sworn February 28, 1997)

I, JUDY FUDGE, of the City of Toronto in the Municipality of Toronto, MAKE OATH AND SAY:

1.
I am an Associate Professor at Osgoode Hall Law School, York University.  Since joining the full-time faculty of Osgoode Hall Law School in January 1987, I have taught numerous labour law courses to LL.B. students.  I am also a member of the part-time faculty of the Centre for Industrial Relations at the University of Toronto where I teach labour law classes to graduate students in industrial relations.  In 1983, I received my LL.B. from Osgoode Hall Law School and in 1988 I received my Doctor of Philosophy in law from the University of Oxford.  My doctoral thesis was on the history of Canadian collective bargaining law.  I am a member of the editorial board of the Canadian Employment and Labour Law Journal and am a co-author of both  Industrial Relations and Labour Law in Canada and Labour Law: Cases, Materials and Commentary (fifth edition).  I have written a number of articles on Canadian labour law, equality rights and the freedom of association which have been published in refereed academic journals and books in Canada.  A copy of my curriculum vitae is attached to my affidavit as Exhibit “A”.

2.
I have written and spoken widely on the scope and effect of collective bargaining rights in Canada, especially as they pertain to disadvantaged groups of workers. 

3.
The purpose of this affidavit is to explain the history of disadvantage experienced by agricultural employees and how their exclusion from labour relations legislation impacts on their ability to associate in order both to improve their wages and working conditions and to participate in the political process.  To do so, the affidavit: (1) reviews the historical and legislative context of the exclusion of agricultural workers from employment-related legislation generally and labour relations legislation specifically; (2) surveys the data on the composition and characteristics of the agricultural sector; (3) examines the demographic information on the composition of the agricultural workforce, including the foreign workers who are recruited to Canada on a temporary basis to work on Ontario farms, and provides information on the wages and working conditions of agricultural workers and compares their situation to that of other workers in Ontario; and (4) considers the effects of excluding agricultural workers from collective bargaining legislation.

4.
In this affidavit, I have chosen to integrate exhibits within a footnote format.  In each case where I have attached an authority as an exhibit, I believe it is reliable and credible. 

5.
For conveninence, I have provided the following index to the affidavit: 


(1) Historical and Legislative Context                                                        2 -   6

(2) The Changing Composition and Characteristics                         

     
of the Agricultural Industry                                                                      6 -  13


(3) Today’s Agricultural Workforce: 

     
A) Who Agricultural Workers Are, Their Working Conditions and Wages      14 - 20

     
B) Migrant Agricultural Workers                                                              21 - 26


(4) The Benefits of Labour Relations Legislation                                         26 - 34

(1) Historical and Legislative Context
6.
Farm labour has long been perceived as a “problem” in Canada because of the difficulty in securing a stable supply.  This is because historically farm work has been associated with the worst kinds of working conditions.  Solving the difficulties with ensuring a stable supply of farm labour has long been a concern both for farmers and for government ministries of labour and agriculture.  At the turn of the twentieth century, programs restricting farm workers to agricultural employment were developed for disadvantaged children from Great Britain.  At the same time, various schemes were developed by immigration officials to increase the supply of agricultural labourers.  During World War II, interned Japanese Canadians and prisoners of war were used to ensure a reliable farm labour supply.  In the post war period, Canada once again adopted an agriculture immigration policy.

7.
Historically, agricultural workers in Canada have been excluded from employment-related legislation that would improve the conditions under which they work.  They have been deprived of  legal protections afforded to virtually every other class of worker in Canada except domestic servants.  Ontario continues to deny agricultural workers the right protections provided by labour relations legislation.  In so doing, the province is denying these workers the rights of association provided to the vast majority of workers in Ontario.

8.
In their 1974 review of the legal treatment of the agricultural laborer in Canada, Neilson and Christie found that "while the majority of Canadian employees enjoy the benefits of legislation defining minimum wages, hours of work, and vacation pay, their agricultural counterparts have been effectively excluded from the operation of such laws in most provinces.”
  As they outlined in their article, in 1974 only two provinces afforded the farm worker compulsory coverage under workmen's compensation legislation and few jurisdictions  enacted safety legislation which extended to farming operations.  Five Canadian provinces had either totally barred unions of agricultural labourers from the protection of labour relations legislation, or subjected such organizations to special provisions.
9.
In Ontario, the exclusion of agricultural workers from the benefits of employment-protection legislation has a long history.  For example, agricultural workers were excluded from the first general minimum wages law in 1920.  Similarly, farm labourers were exempted from maximum hours of  work and paid vacations that were put into place by the Hours of Work and Vacations with Pay Act in 1944. Their coverage under workers’ compensation was first provided to them in 1966 - fifty-one years after such legislation was enacted to cover other industries.  Agricultural workers continue to be excluded from Ontario’s Occupational Health and Safety Act.

10.
Even today, most agricultural workers in Ontario are denied basic employment standards provided by law.  Regulation 325, as amended by O. Reg. 770/94, s.3(1)(i) excludes persons employed “on a farm whose employment is directly related to the primary production of eggs, milk, grain, seeds, fruit, vegetables, maple products, honey, tobacco, pigs, cattle, sheep and poultry” from hours of work, minimum wage, overtime, public holiday and paid vacation entitlements provided by the Employment Standards Act, R.S.O. 1990, c.E14.  

11.
While Regulation 324, as amended by O. Reg. 675/94, does provide to a limited class of agricultural workers some employment protections, many workers cannot take advantage of them.  For example, vacation and statutory holiday pay is required to be paid to fruit, vegetable and tobacco harvesters provided that they work a minimum of thirteen weeks.  However, as the farming organization that oversees the Caribbean Commonwealth and Mexican Seasonal Agricultural Workers Program indicates, the average seasonal worker in Ontario works for only ten weeks.
   Thus, for the majority of agricultural workers who are seasonal, basic employment standards are denied.

12.
Agricultural workers were also excluded from the very first collective bargaining legislation in Ontario, An Act to Provide for Collective Bargaining, S.O. 1943, c.4.  There does not appear to be any commentary or legislative debate that would explain the rationale for not extending the rights to organize and join unions and to bargain collectively under the Act to employees in the farming industry.   This prohibition continues to the present day.

13.
In the United States, the exclusion of agricultural workers from the National Labor Relations Act, 1935 (commonly known as the “Wagner Act”), upon which the Ontario collective bargaining statute was modeled, did receive brief attention when it was introduced.  Although no elaboration was provided, "administrative reasons" were invoked to justify removing agricultural workers from the protections of the NLRA.  Since this rationale was also used to explain the exclusion of domestic servants and persons employed by parents or spouses, it is likely that the family or household nature of the workplace was a main factor for the exclusion.

14.
The exclusion of agricultural workers from collective bargaining legislation was part and parcel of the overall exclusion of agricultural workers from the New Deal legislation.  Agricultural workers were also excluded from the Social Security Act of 1935, which provided basic social security entitlements, and the Fair Labor Standards Act of 1938, which ensured that workers were entitled to a minimum wage.   Subsequent research on the exclusion of agricultural workers from collective bargaining legislation in the United States has demonstrated the extent to which political factors outweighed the stated administrative reasons in explaining the exclusion.   

15.
At the time the New Deal was enacted, the farm lobby was an extremely powerful force in the United States Congress.  By contrast, farm labourers had virtually no political representation.  In part, farm workers were particularly disadvantaged in the political process because Southern Democratic representatives held the balance of power in the Congress.  In their states, the majority of the farm workers were Black and at that time had little access to the political process.  But whatever the precise motivation for the exclusion of agricultural workers from employment protection legislation, its effect was clear: farm labourers, along with domestic servants, were relegated to the very lowest sector of the American socio-economic scale.

16.
In the United States, Congress acted “belatedly” in making many social benefits and employment protections available to the agricultural worker.  Further, when it has acted, the impact of the legislation has been diminished by the under funding of enforcement agencies and by placing limitations on the class of agricultural worker who could qualify.

17.
While no reasons were offered for the exclusion of agricultural workers from Ontario's first labour relations legislation, a number subsequently have been advanced: the seasonal nature of the industry, the perishable nature of the produce and the need for the uninterrupted husbandry of crops and livestock.  As well, agriculture employment was not seen as fitting within the industrial relations model for which labour relations legislation was designed given that most farms were owned and operated by a family unit.  In my view, none of these reasons provide a compelling justification for the initial exclusion of agricultural workers from labour relations legislation in 1943.  

(2) The Changing Composition and Characteristics 

     of the Agricultural Industry
18.
The denial of statutory labour relations protections for agricultural workers has been the subject of much social and academic commentary in Canada and the United States.  There has been increased concern that the exclusion discriminates against a distinct group of disadvantaged workers by denying them legislative protection of the freedom to associate available to most other workers.  Simultaneously, conditions in the Ontario agricultural sector have changed significantly over the past fifty years, eroding the justifications that have been offered for the exclusion.

19.
The industrial relations rationale for excluding agricultural employees from labour relations legislation, that is, that the workers are employed on family farms, has been undermined by changes in the structure of the agricultural sector.  Data from the Census of Agriculture, which is the most authoritative source of statistical information on the agricultural sector in Canada, indicates that, while small farms which are owned and operated by a family unit continue to persist in Canada, increasingly they provide a much smaller percentage of agricultural products in this country.  For example, Ontario farms classified by gross receipts of $500,000 or more in 1990 constant dollars have increased from 420 in 1971 to 1,868 in 1991 and non-family farm incorporations have almost tripled over the same period.

20.
As well, in Ontario there has been an increase in the use of hired labour over family and/or unpaid labour in the sector.  From 1975 to 1993, the number of paid agricultural workers increased 22.2 per cent to 55,000 workers and during the same period, the number of unpaid family workers decreased by 38.9 per cent  to 11,000 workers.
  

21.
The total number of individuals who are working in agriculture has always been a difficult figure to document.  For instance, census and labour force calculations of numbers of hired farm workers will not necessarily capture the thousands of migratory workers from outside of Canada.  Moreover, the most accurate data count the number of paid weeks of labour, rather than the number of individuals, employed by farms.  Thus, its is important to recognize that official data sources are likely to understate the number of farm workers employed in the agricultural sector in Canada.
 

22.
What is clearly documented, however, is that the average number of paid weeks of labour used by a farm increases as the size of the farming operation increases, whether size is measured by total farm sales or the capital value of the farm.
  Farms with greater capitalization utilize more weeks of paid labour.  Further, labour concentration within the industry is dramatic - approximately 10 per cent of farms account for about half the wages and salaries paid.

23.
Ontario has the largest and most diversified agricultural industry in Canada.  The range in both size and type of agricultural operations results in a need for full time and seasonal labour.  In 1990, 51 per cent, of the employed person days were provided by seasonal workers while the other half were provided by year round employees.  The seasonal work load peaks during planting and harvest periods which extend mainly from May to September.  Of the 28,927 farms in Ontario, 64.4 per cent employed only seasonal workers, 21.8 per cent employed only year round workers and 13.8 per cent employed both.  Thus, over three quarters of farms in Ontario farms hired seasonal workers.  These workers have the shortest work periods and the lowest incomes.

24.
In 1991, large scale operations (20 employees or more) accounted for approximately 6,927 person years of employment.
   Most of these large scale operations involve mushrooms, poultry or greenhouses.  About thirty per cent of the total employment in large agricultural operations is made up of seasonal workers.  However, as the size of operation measured in person years of paid labour declines, there is an increase in the percentage of seasonal workers employed.  Moreover, agricultural operations producing different product types utilize hired labour differently.  Mushroom operations are, for example, composed almost exclusively of full year employees (94 per cent).  By contrast, fruit and vegetable operations rely to a much greater extent on seasonal labour.

25.
Although the total number and percentage of farms reporting paid farm labour are decreasing, the average amount spent on labour per farm and the average weeks of paid labour per farm have increased in the past twenty years.  Farm labourers are becoming concentrated on fewer, larger, corporate farms.

26.
Moreover, there is no evidence to demonstrate that if farm workers unionized that this would drive farmers out of business as a result of an increase in their labour costs.  In fact, in a recent paper, Ellen Wall attempted to test the claim that Ontario farmers could not afford any wage increases for their employees which would likely result from allowing them to unionize under collective bargaining legislation.  She did this by breaking the number of farms in  Ontario into income categories that increase by $10,000 net income and calculating the number of farms in each net income category.  She then examined the distribution of farms into these net income categories if agricultural employees’ wages were increased by ten and then twenty per cent.  On the basis of this data, she found that these wage increases would have a minor effect on changing the number of farms in each net income category.  Thus, she opined that, since there were no dramatic changes in the distribution of farms over income categories, “there would be little change in the rural communities should such wage increases take place.”
   This data suggests that the claim that the unionization of agricultural workers and any concomitant wages increases that could result would devastate both the agricultural industry in Ontario and farm communities is over-stated. 

27.
As stated in Labour Law and Industrial Relations in Canada, “the growth of ‘agribusiness’ in Canada has meant that the small farmer is no longer the typical agricultural employer”.
  In Ontario, then, the industrial relations rationale for excluding agricultural workers from collective bargaining legislation is no longer justified, if it ever was.  Concerns about continuous production and the perishable nature of agricultural products can be addressed by measures less draconian than the wholesale exclusion of the workers from labour relations rights.  Similarly, there are a variety of techniques to protect the unique features of the small, predominantly family-operated farm.  

28.
Today, most Canadian jurisdictions treat agricultural workers the same as other workers for the purpose of labour relations legislation.  For example, in British Columbia, the exclusion of agricultural workers from labour relations legislation was repealed in 1975. While labour relations legislation in New Brunswick and Quebec covers agricultural workers, the statutes in both provinces require a minimum number of employees, five and three respectively, before a bargaining unit of agricultural employees can be certified.  Now only Alberta and Ontario continue the wholesale exclusion agricultural workers from the scope of legislative labour relations protections.

29.
In 1994, the government of Ontario addressed the exclusion of agricultural employees from the statutory protection that guaranteed the vast majority of Ontario workers the freedom to associate by enacting a labour relations statute specifically designed for agricultural workers.  This legislation was the result of extensive consultations  with major farm organizations and organized labour.
  The Agricultural Labour Relations Act, S.O. 1994, c.6   gave legal protections for agricultural workers who chose to exercise their right to organize but recognized the industry’s “unique” characteristics by limiting, for example, their right to strike and providing instead for the compulsory arbitration of disputes. This legislation was repealed in 1995.  No public consultations or hearings were held before the legislation was repealed.  By repealing the Agricultural Labour Relations Act the government of Ontario deprived agricultural employees the statutory protections which are absolutely essential if agricultural workers are to exercise their freedom to associate for labour relations purposes.  

30.
As early as 1968, the important and influential, federally-appointed Task Force on Industrial Relations in Canada stated that the exclusion of agricultural employees from collective bargaining "does not ...seem to us to be justified.”

31.
In 1980, the Ontario Labour Relations Board commented, while applying the agricultural exclusion to a group of employees in a mushroom operation, that there was no "industrial relations basis" for denying these workers the right to bargain collectively.

32.
Similarly, the leading set of course materials on labour law in Canadian law schools has this to say about the exclusion: "although the family farm is becoming less and less significant as a unit of agricultural production, the image lives on, to the great comfort of the farm lobby."

33.
Moreover, as a scholar of Canadian constitutional law and labour law has stated: “The claim of preserving a unique social institution like the family farm, while a principled one, could never justify excluding all agricultural workers as the Ontario legislation, for example, does.  The latter enactment is an instance of the grossest kind of over-inclusion which the principle of the reasonable alternative would effectively proscribe.  A blanket exclusion of the kind enacted by Ontario is a needless and therefore unreasonable restriction of the freedom of workers who labour for larger and more commercial agricultural enterprises.”

34.
As George Adams notes in his text, Canadian Labour Law: “it has been argued that the agricultural exemption [from labour relations legislation] was originally rooted in the desire to preserve the ‘family farm’ by insulating it from the increased labour costs and confrontational tactics deemed to be associated with unionization.  Modern economic reality, though, dictates that a large proportion of agricultural production is effected by large farming complexes and corporations, often referred to as ‘agribusinesses’.  Opponents to the exclusion therefore submit that much of the proposed rationale for the exemption has disappeared.  While it may be suggested that a strike at harvest time grants unfair bargaining power to farm workers and might result in great waste, arguably, the current exclusions grant unfair bargaining power to employers and economic losses occasioned by strikes are a common by-product of the collective bargaining system.  It is the spectre of loss on both sides that encourages compromise and settlement.  A middle ground might by dispute resolution by compulsory arbitration.  Ontario appears to be following this option.”
  It should be noted that the middle ground identified by Adams, compulsory arbitration of disputes involving farm workers, was briefly labour relations law in Ontario until the government repealed the the Agricultural Labour Relations Act, S.O. 1994, c. 6 in 1995..

35.
In sum, there is no legitimate industrial relations rationale for denying agricultural workers the statutory protections which are necessary if they are to enjoy the freedom to associate for labour relations purposes.  Legislative protection is necessary not only to enable agricultural employees to exercise their right to bargain collectively in order to improve their terms and conditions of employment, it is also crucial if agricultural employees are to enjoy the political voice which is provided by trade union representation.  

(3) Today’s Agricultural Workforce: 

A) Who Agricultural Workers Are, Their Working Conditions and Wages
36.
Changes in the structure of the agricultural industry are not the only, nor the predominant, reason that the exclusion of agricultural workers from labour relations legislation  has been increasingly subject to critical social and academic commentary.  There has been a growing awareness of the discriminatory nature of the exclusion and its detrimental impact on agricultural workers.  

37.
In the first major article in a law journal describing the plight of agricultural workers in Canada, Neilson and Christie claimed that "legislative equality for agricultural workers is overdue.  In a society that is becoming highly conscious of rights and equality before the law it seems unlikely that the right to minimum protection on the job will continued to be denied to farm workers, particularly in view of the increasingly industrial nature of farming."
 

38.
In a similar vein, the leading Canadian labour law casebook suggested that the exclusion may be challenged  with the "growing awareness that the low-wage, seasonal agricultural worker presents special social problems: health and sanitation, education, chronic poverty and a simple lack of human dignity.”
   In Putting the Charter to Work, agricultural workers are described as “among the most economically exploited and politically neutralized individuals in our society.”
  The exclusion of agricultural workers from labour relations legislation is regarded by the legal academics who have commented upon it as a denial of equal protection under the law to a vulnerable group of people.

39.
There is a shared understanding in the legal, historical and sociological literature that as a group, agricultural labourers are poorly paid and often work in poor conditions.  They have limited skills, low occupational mobility and other related disadvantages that place them in a vulnerable position in the labour market.  The effect of the exclusion of agricultural workers from collective bargaining and other employment protection legislation has been to compound and reinforce the status of these workers as a discrete and insular minority which has suffered historical disadvantage.  

40.
Agricultural workers are not simply a heterogeneous group linked together only by the effect of the collective bargaining statute in excluding them.  They share many characteristics which result in a disadvantaged position in the labour market.  That agricultural workers are considered to have a different status than that of other paid workers in the province is demonstrated by the fact that they are denied many of the legislative benefits provided to other workers in Ontario.  The exclusion of agricultural workers from statutory benefits and protections freezes their history of disadvantage in law.  

41.
According to one academic commentator, farm workers’ “association with low status employment and the secondary labour market have helped to reinforce the persistent disregard farm labour has suffered in Canadian society.”
  Moreover, according to indices of occupational status, farm work is consistently assessed at the lowest end of the prestige scales.

42.
Not only are agricultural workers considered to have a different status from other workers, they are significantly limited in terms of occupational mobility from changing their status.  It is generally agreed within the literature on agricultural employment that many agricultural workers have limited skills and education and other work-related disadvantages.  In the 1960s, a sociological study expressed the general opinion that supplies of labour for agricultural employment "have depended heavily upon defects in society - unemployment, underemployment, illiteracy and discrimination."

43.
The statistical profiles of Ontario’s present agricultural workforce continue to reflect this general situation.  According to a national report on the horticultural industry prepared for Employment and Immigration Canada, about two-thirds of farmers and crop farm workers did not have a high-school diploma and about one third had less than a grade nine education.
   The low educational attainments of farm workers generally is confirmed by census data.  In 1991, 22.5 per cent of farm workers had less than a grade nine education, while 48.7 had between grades nine and thirteen.
  As one American commentator has noted, “perhaps the most obvious characteristic is that of the several hundred thousand farm workers in this country, the vast majority are untrained to do any other work which requires greater skill than that of a farm worker...It is therefore clear to perceive why the farm worker is in actuality locked into his occupation, with practically no hope of ever moving to a different occupation.”
  
44.
In agricultural employment, the hours of work are long:  73 per cent of agricultural workers had work weeks reporting between 40 and 49 hours and 36.1 per cent worked 50 hours or more in a 1991 Statistics Canada sample.
   According to a 1987 Research Report prepared for the Ontario Task Force on Hours of Work and Overtime, long hours in agriculture are the accepted norm of agricultural employment - the average hours for full-time paid workers in agricultural being 20 per cent greater than for all other Ontario industries.

45.
When Employment and Immigration Canada sponsored a study into human resource issues in horticulture, what was repeatedly identified as a disincentive for filling the needs of seasonal farm labour was the availability of income maintenance schemes such as unemployment insurance and general welfare.  This clearly illustrates the point that these workers are marginal and do not belong to the classes of the fully- and/or well-employed.

46.
Essentially there are two agricultural employee workforces in Ontario, each of which comprise roughly half of the work force: full year and seasonal.   While the personal characteristics of the workers which comprise the full year and seasonal workforces differ to some extent, both groups of workers share many of the same disadvantages.  

47.
Not only are both groups of agricultural workers excluded from many employment-related laws, their wages historically have been and continue to be lower than those of workers in other sectors.  According to Statistics Canada, men who worked in farming, horticultural and animal husbandry during 1990 at a full time, full year job received lower earnings than any other occupational group.  They had average earnings of only $20,720 compared to $38,648 for the total population of male, full time, full year workers.  Male agricultural workers who worked full time, year round in 1990 earned 70 per cent as much as men employed in fishing, trapping and related occupations, 59 per cent of both forestry and construction workers and 54 per cent of the average earnings of all full-time male workers.

48.
Women who worked in farming, horticultural and animal husbandry full time and full year in 1990 not only earned less than their male counterparts, they had lower earnings than women employed full time and full year in any other occupation studied in 1990.  Moreover, the proportion of paid female workers in the agricultural sector has increased at a much faster rate than that of male workers.

49.
Women agricultural workers who were employed full time and full year in 1990 only received an average of $12,956 in earnings, whereas the average earnings for women employed full time and full year in the total population was $26,033. Women employed full time and year round in agriculture earned only half as much as women employed in the construction industry and 56 per cent of that earned by women working at clerical occupations.
  

50.
When the examination of the earnings of agricultural workers is broadened to include part time and part year workers, the average earnings of agricultural workers drops.  The average employment income of agricultural employees in Ontario, as recorded by the 1991 Census of Population 20 per cent Special Sample, was $11,272 for female workers and $18,883 for male workers and the average employment income of farm workers, both male and female, was 60 per cent that of all workers in Ontario.  The average number of hours worked by the women was 1,519, while for the men it was 2,170.  This sample indicates that the average employment income for the 82.8 per cent of agricultural workers who worked full time was $17,725 - a very modest income for a full time worker.

51.
Further, these depressed wages are exacerbated by poor working conditions, substandard accommodation and the lack of employment benefits like dental and extended health coverage, overtime and vacation pay.  Working conditions are generally viewed as unsatisfactory and needing improvement.

52.
While there may be many intangible and non-pecuniary advantages from agricultural employment, there are also other real disadvantages that agricultural workers experience.  Agricultural workers suffer a high rate of work-related injuries and illnesses due to their repetitive physical effort, unpredictable workloads, exposure to chemicals, pesticides and weather and the dangers of farm machinery.  When looking at fatality rates, farm work is comparable to the dangers of mining and substantially more dangerous than construction.  For many experts in the field, farming remains one of the most dangerous industries in the country.  Despite this, agricultural workers continue to be excluded from the Occupational Health and Safety Act in Ontario.

53.
The actual incidence of accidents among paid agricultural workers, as distinct from farmers and family members, is difficult to estimate because no data system exists that systematically records all accidents, injuries and fatalities or those by type of workers.  Data regarding the injury to the health of farm workers on account of work-related diseases, such as exposures to toxins and animal viruses, are even more difficult to find.

54.
In sum, agricultural workers have historically received and continue to receive low wages and earn lower income than other workers in Ontario.  They have low educational attainments, and, as a consequence, limited occupational mobility. They are denied basic employment-related legislative protections available to other workers, receive few employment-related benefits, and work long hours in relatively dangerous working conditions.  They are denied the legislative protections available to other workers which guarantees the freedom to associate both to improve their terms and conditions of employment and to participate meaningfully in the political process.  Their personal characteristics combined with their long history of unequal treatment by law makes agricultural workers an extremely vulnerable group of workers who have suffered historical disadvantage.  

B) Migrant Agricultural Workers

55.
Farm workers who are hired on a long term basis are recruited from a number of sources.  The major one seems to be the rural and small town population in farming areas.  Young people who want farm experience as they go through school, former farmers and members of farm families are recruited as farm workers.  Hired farm workers have consistently come from groups of recent immigrants and established minorities.
  Southern European immigrants are employed in green house and mushroom operations.  Moreover, farming is seen as a satisfactory employment situation for disadvantaged people who are only capable of simple and routine jobs.

56.
Seasonal workers comprise the other half of the agricultural workforce in Ontario and  technology has not reduced the demand for large numbers of these unskilled labourers.

57.
Horticultural Industry: Organizing for the Future identifies the sources of seasonal labour to be students, the unemployed, immigrants and informal community networks.   Offshore labour is also identified as being a very important source of seasonal labour.   Canadian Employment Centres, Canadian Employment Centres for Students and Canada Farm Labour Pools also provide important assistance to farmers in recruiting seasonal agricultural workers who reside beyond the commuting range of agricultural operations.

58.
Historically, Canada and Ontario, in particular, has had a problem in developing a stable and dependable seasonal agricultural workforce. Wages in this sector were (and are) low and employment was (and is) insecure.  In the early 1960s, the fruit and vegetable growers of southwestern Ontario lobbied the federal government to allow them to employ migrant workers from the Caribbean on a seasonal basis to help with the harvest. Concerns that Caribbean workers would not be able to adapt to Canada, as well as fears that a large influx of Black workers from the Caribbean would change the demographic complexion of the province, resulted in their exclusion as seasonal workers permitted to enter and work in Canada. As a 1966 memo of the Assistant Deputy Minister of Immigration outlined, “it should be mentioned here that one of the policy factors was a concern over the long range wisdom of a substantial increase in Negro immigration to Canada. The racial problems of Britain and the United States undoubtedly influenced this concern which of course still exists today.”

59.
In order to address both these concerns and fears and the racism that was at their root,  the government developed a program that would meet the needs of Caribbean countries for temporary employment abroad and the demands of the Ontario fruit and vegetable industry at home. As the author of the leading study of seasonal migrant agricultural workers has noted, these workers “were not defined as part of the imagined community which made up the Canadian nation, and as non-citizens, they did not have to be treated in the same manner as indigenous labour or immigrant labour.”

60.
In 1966, the federal government inaugurated the Commonwealth Caribbean Agricultural Seasonal Workers Program by allowing 264 male workers from Jamaica entry to Canada to work on a seasonal basis in the southwestern Ontario fruit and vegetable industry.  The Mexican program was introduced in 1974, while the Caribbean program was extended to include the countries of the eastern Caribbean. Simultaneously, the scope of the migrant worker programs was expanded beyond fruit and vegetable harvesting to include canning, mushrooms, greenhouse and nursery operations.

61.
In the late 1970s and early 1980s, the annual average number of agricultural workers brought to Canada under the Caribbean and Mexican Seasonal Agricultural Workers Program reached 4,700. These numbers did not increase significantly until after 1987, when the federal government dropped the quota of twenty per cent migrant workers of the operation's total workforce.
  Starting in 1988, the number of migrant workers  admitted under the program rose dramatically, reaching 8,434 workers in that year and 11,647 in the next. In 1995, 11,071 workers were admitted to Canada under these programs.
  In Ontario, these workers constitute ten per cent of the total labour force employed in the horticultural industry.

62.
Each of these seasonal agricultural worker programs share common elements.  For example, Canadian employers, foreign workers and their government agents sign contracts that outline the terms and conditions of employment and repatriation.  This agreement  provides for employment of not less than 240 hours in a period of six weeks or less, and, as a maximum, of not more than eight months' continuous employment.  Further, each agreement references the federal government's statement of Policy and Terms and Conditions with respect to a number of matters that include the provision of free provincially or municipally approved and inspected housing, transportation costs, wages, meals, deductions and repatriation.

63.
Wage rates are set annually by Human Resources Canada, the federal department which administers the programs.  The prevailing wages rates are set at or slightly above the provincial minimum wages.  Moreover, all workers approved for the program must be provided workers’ compensation coverage. 

64.
The overwhelming majority of migrant seasonal farm workers brought into Canada are employed in Ontario.  While migrant workers comprise only a minority of the seasonal agricultural workers in Canada, in some sectors of the agricultural industry in Ontario they constitute the “backbone” of the seasonal labour force.  This is particularly true of tobacco, fruit and vegetable harvesting where, according to the Foreign Agricultural Resource Management Services, this migrant workforce forms the “keystone” to a complete harvest for the 1,850 employers who use them.

65.
In Horticultural Industry: Organizing for the Future, the Caribbean and Mexican Seasonal Workers Program was seen as an important contributor to seasonal employment and the program was not recommended to be in any way curtailed.  Similarly, F.A.R.M.S., the organization that administers the program,  believes that without a practical and responsive offshore labour program, the Ontario horticulture industry would “stagnate and decline.”

66.
Temporary agricultural workers who obtain entry under the seasonal workers agricultural program are not entitled to remain in Canada although they contribute to the Canada Pension Plan, support the local economies in which they work and pay income tax.  They are not entitled to seek alternative employment once here and are therefore wholly unable to improve their working conditions by seeking out better employment.  Further, if they experience an occupational injury of  the repetitive kind that agricultural labourers often suffer, they cannot avail themselves of any care or treatment provided under workers’ compensation.
67.
The agricultural workers who come to Canada from Caribbean countries and Mexico to work as seasonal agricultural labourers in Ontario are denied access to legislative protections available to the vast majority of employees in the province. As agricultural workers they are denied access to a range of statutory benefits, including labour relations legislation.  These workers constitute a discrete and insular minority who have suffered an historical disadvantage on the basis of their race, ethnic origin and lack of Canadian citizenship.

68.
Since workers brought under the Caribbean and Mexican Seasonal Agricultural Workers Program are not Canadian citizens, they do not have the same access to the political process as workers who have citizenship rights.
  This makes it extremely difficult for such workers to challenge their exclusion from basic employment-related legislation.  The denial of labour relations rights to agricultural workers has a discriminatory impact on foreign seasonal agricultural workers who constitute a discrete and insular minority which has experienced historical disadvantage. 

(4) The Benefits of Labour Relations Legislation
69.
The rights of employees to form and join a trade union of their choice and to engage in collective bargaining have long been recognized as fundamental rights and freedoms in a liberal democratic society.  These rights are seen as deriving from the fundamental principle of freedom of association.  Recognition of the rights of workers to associate freely in trade unions of their choice and to bargain collectively is crucial for equalizing the inequality of bargaining power between employers and individual employees with a minimum of government interference.  But these rights are not simply of instrumental value;  they also recognize and emphasize the inherent dignity of individuals to self-determination.

70.
The rights of workers to associate freely in trade unions of their own choice and to bargain collectively have long been recognized both in international and domestic law.  In 1919, the Treaty of Versailles explicitly recognized in Article 427 the “right of association for all lawful purposes by the employed as well as by employers.”   That Treaty, to which Canada was one of the initial high contracting parties, also established the International Labour Organization, a tripartite agency charged with developing and promoting international labour standards which can be adopted by nation states.
  

71.
In 1921, the International Labour Organization adopted Convention 11 concerning the Rights of Association and Combination of Agricultural Workers, which came into force on May 11, 1923.  That Convention provides that each member state ratifying the convention “undertakes to secure to all of those engaged in agriculture the same rights of association and combination as to industrial workers, and to repeal any statutory or other provision restricting such rights  in the case of those engaged in agriculture.”
   Although 116 member nations of the International Labour Organization have ratified Convention 11, Canada is not one of them. The failure of both Alberta and Ontario to extend the rights of association and combination to agricultural workers has meant that the federal government has been unwilling to undertake international obligations that ensure that agricultural workers enjoy equal benefit of the law.  

72.
On March 23, 1972 Canada ratified Convention 87, concerning Freedom of Association and Protection of the Right to Organize, which came into force on July 4, 1950.  It should be noted that this Convention does not exclude agricultural employees from the freedom to join trade unions of their own choosing or the freedom to bargain collectively.

73.
In addition to Canada’s international commitments to protect workers’ freedoms to organize and bargain collectively, labour relations legislation which provides legal support for the enjoyment of these rights was adopted across Canada in 1944.  Moreover, in 1966, the federal government established the Task Force on Labour Relations, composed of noted Canadian experts in the labour relations field, which was charged with examining industrial relations in Canada and making recommendations to the government with respect to public policy and labour legislation.  The Task Force Report, entitled Canadian Industrial Relations, was released in 1968.  It remains the most authoritative statement in Canada of the principles that underlie Canadian labour relations law and policy.

74.
The Task Force Report identified and elaborated upon the principles upon which Canadian labour relations legislation historically have been based.  According to it, “Freedom to associate and act collectively are basic to the nature of Canadian society and are root freedoms of the existing collective bargaining system.  Together they constitute freedom of trade union activity: to organize employees, to join with the employer in negotiating a collective agreement, and to invoke economic sanctions, including taking a case public in the event of an impasse.  Collective bargaining legislation establishes rights and imposes duties derived from these fundamental freedoms, just as legislation in other fields protects and controls corporate action.”

75.
Moreover, the Task Force Report recommended that, in order to extend access to fundamental rights to associate and to act collectively, a number of classes of employee who were exempted from labour relations legislation should no longer be excluded.  As noted earlier in the affidavit, the Task Force expressed its concern about the lack of accessability of collective bargaining legislation to agricultural workers.  But, since the vast majority of such workers fell under provincial jurisdiction, the Task Force did not make a recommendation on this matter.  Notwithstanding this, it did conclude that “their exclusion as employees from collective bargaining does not, however, seem to be justified.”

76.
The effect of the exclusion of agricultural workers in Ontario is to deny this discrete and insular group of workers equal benefit of the law.  The exclusion also denies agricultural workers the fundamental right to associate freely for the purpose of improving their wages and working conditions.   

77.
While it is true that the exclusion of  agricultural workers in Ontario from labour relations legislation does not mean that they are prohibited by law from associating for the purpose of forming, joining or participating in a trade union, the effect of the exclusion is to deny agricultural workers the right to associate in order to improve their wages and working conditions.  

78.
When criminal prohibitions against union organization were removed in Canada in the last quarter of the nineteenth century, workers were, in principle, free to join trade unions and to participate in their collective bargaining and related activities.  However, this theoretical freedom was translated into practice only relatively infrequently, and with great difficulty.

79.
Workers who sought to organize a trade union confronted, first of all, the possibility of economic reprisals by their employer.  An employer could, with impunity, refuse to employ unionists, to negotiate with the union, or to abide by any undertakings given to the union.  Whether an employer would, as a matter of prudence, actually adopt such a position depended upon the relative power of the parties.  If the employer chose to dismiss unionists or to refuse to recognize a union, the union could respond by calling a strike or imposing other economic sanctions.  However, the employer could seek relief in the civil or criminal court against such activities by the union and, as the law stood until collective bargaining legislation was introduced in the 1940s, be reasonably confident of success in the courts.  Thus, the freedom to associate for the purpose of forming a union, which was lawful activity, often amounted, in practical terms, “to no more than the freedom to suffer serious adverse legal and economic consequences.”

80.
Labour relations laws which guaranteed the rights of employees to associate freely were introduced in Canada in the 1940s.  These laws provided basic legal protections for workers who sought to exercise their freedom to associate for the purpose of improving their wages and working conditions.  The key features of the first Canadian labour relations law were: a mechanism for the designation, by majority choice, of one union as the exclusive bargaining agent of employees; a legally enforceable duty of the employer to recognize, and bargain in good faith with, that union; and the prohibition of employer “unfair labour practices” which might interfere with the rights of employees to form, join and participate in a union of their choice for the purpose of collective bargaining.
  These features remain the cornerstones of labour relations legislation across Canada today.  

81.
The legislative suppression of unfair labour practices involves a balancing of the respective interests of the employee, the union, and the employer.  Essentially, unfair labour practices prohibit employers from exercising their common law rights against their workers so as to interfere with their right to join a trade union or to participate in its lawful activities.  However, the mere demonstration that an employee has been arbitrarily dismissed or treated inequitably does not amount to proof that an “unfair labour practice”, in the technical sense, has been committed.  Only when the employer’s conduct is shown to proceed from an intention to interfere with union organization is it forbidden.  The difficulties of proving the anti-union intention which is required for a finding that an unfair labour practice has been committed has been relieved somewhat by a statutory presumption.  Unless the employer can demonstrate the contrary, the employer will be presumed to have dismissed, or otherwise adversely treated, an employee for union activities.

82.
Generally, labour relations law does not interfere with the common law right of an employer who is the owner or occupier of premises to control access to those premises.  However, where employees not only work on the employer’s premises but also reside there, labour relations legislation has created a special right of access for union organizers so that they can bring the message of collective bargaining to such employees.
  Without this special legislative right, union organizers would face legal impediments in reaching employees who reside on employers’ premises.
 

83.
The legislative exclusion of agricultural employees from the Ontario Labour Relations Act, 1995, S.O. 1995, c.1, Sch. A, denies these employees protection from legal liability under common law inhibitions on “combinations” and “restraints of trade.”  For example, agricultural workers can be discharged for trade union activity.  Moreover, striking agricultural workers can be sued by their employers for the value of lost production or for any perceived harm caused by picketing.  Furthermore, farm owners and operators can prohibit trade union organizers from having access to agricultural workers who reside on the farms upon which they work.  This is a particular problem for the thousands of migratory workers in Ontario who typically reside on farm property.  Thus, although unionization itself is not illegal for agricultural employees, the lack of protection from dismissal and replacement as well as potential financial liability provides a huge barrier to their freedom to associate in trade unions.

84.
As early as 1935, an international survey of labour in agriculture noted: “The question of government intervention is the pivotal question of collective bargaining in agriculture.  Though it must not be thought that such bargaining is in essence other than a voluntary settlement between the parties, yet unless backed to some extent by the public authority it is likely to fail in its object.”
  It has long been understood that legislative protections are absolutely crucial if agricultural employees are to enjoy their rights to associate freely for the purpose of improving their wages and working conditions.  

85.
The exclusion of agricultural workers from labour relations legislation denies these workers the benefits of this rule of law.  It means “that the legal processes which enable much of the rest of our workforce to be involved in decision-making at the workplace in a realistic way are unavailable to farm workers.  Thus a group of workers who are already among the least powerful are given even less opportunity than the rest of us to participate in the formulation and application of the rules governing their working conditions.”

86.
In the absence of legislative protection, agricultural workers do not enjoy the freedom of association and the right to bargain collectively.  They are denied basic legal protections enjoyed by the vast majority of workers in Ontario.  While the existence of labour relations legislation is no guarantee that a particular group of workers will be able to join a trade union and engage in collective bargaining with their employer, the absence of such legislative protection virtually guarantees that workers will not enjoy these rights and freedoms.  Moreover, collective representation through unions not only provides employees with the opportunity to improve their terms and conditions of employment, it also provides them with an essential political voice.  Agricultural workers are denied these benefits.  

87.
While union density in the agricultural sector is extremely low across Canada, it is highest in those provinces where substantial numbers of agricultural workers are employed and where labour relations rights have been extended to agricultural workers.  Although the national union density in the agricultural sector was 1.6 per cent in 1992, it was 11.2 per cent in  British Columbia and 2.2 per cent in Quebec.

88.
Even in jurisdictions where agricultural workers are provided with access to labour relations legislation, unionization rates have been low.  This is due to the specific structure of the agricultural sector in general and the agricultural labour market in particular.  The transience of the farm labour force, the growth of off-shore labour, the seasonal nature of much of the work and the geographical dispersion of farms make it difficult to unionize agricultural workers. 
89.
Despite these difficulties, in the past, agricultural workers in Ontario have demonstrated their desire to unionize and bargain collectively.  Repeated applications by unions representing agricultural workers in Ontario have been dismissed by the Labour Relations Board on the ground that the workers were excluded from the collective bargaining legislation.  When agricultural workers in Ontario were briefly granted access to collective bargaining by virtue of the Agricultural Labour Relations Act, S.O. 1994, c.6, a bargaining unit of agricultural workers was successfully certified.  However, when that legislation was repealed, a number of certification applications for agricultural workers were dismissed.  

90.
Union representation and collective bargaining provides a number of tangible benefits to workers.  Not only does unionization and collective bargaining tend to improve the terms and conditions of employment for workers, it provides them with recourse to challenge employer actions through the grievance arbitration process.  In 1990, the hourly average wage of unionized agricultural workers was $11.27 while their non-unionized agricultural counterparts earned an average hourly wage of $8.16.
   Moreover, since unions are actively engaged in the political process, unionization enhances the ability of vulnerable workers to participate in politics.
  

91.
Access to statutory labour relations protections not only provides tangible benefits for workers, it also reaffirms their status as individuals with human dignity who have the right to self determine.  By denying agricultural workers access to labour relations legislation in Ontario, the government reinforces the second-class status of this group of vulnerable workers.  As Neilson and Christie conclude, “whatever the chances of success for unions, there is no apparent justification for the exclusion of farm labourers from the scope of Canadian labour relations legislation."
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