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In the case of Guachala Chimbo etal. v. Ecuador,
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I
INTRODUCTION OF THE CASE AND PURPOSE OF THE DISPUTE

1. The case submittedto  the Court . OnJuly 11, 2019, the Inter -American Commission on
Human Rights (hereinafter fithe Inter -American Commission 0 r dthe Commission 0 )submitted
to the jurisdiction  of the Court the case of Luis Eduardo Guachala Chimbo  and nextof kin with
regard to the Republic of Ecuador (hereinafter fithe State 0 rdiEcuador 0 ) The Commission
indicated that the case related to the fidisappearance of Luis Eduardo Guachala Chimb o, a
person with mental disabilities, in January 2004, while he was in a public psychiatric hospital

in Qu i t a&s wall as the absence of informed consent for the hospitalization and the treatment

received. The Commission conclu ded that the State was responsible for the violation of Mr.
Guachal 8 C highta boo r@cognition of juridical personality, life, personal integrity,

personal liberty, judicial guarantees, access to information to provide informed consent on
health -related matters, equality and non -discrimination, judicial protection , and health . The

Commission also concluded that Ecuador had violated the right to personal integrity of Mr.

Guachal 86s mother and his i mnheedyi aht aed ffasmi fl fye rbeedc agursesat | y

disappearance of their loved one, which had been further aggravated by the failure to clarify
the facts and the | ack of justice with regard to

2. Procedure before the Commission . The procedure before the Commission was as follows:

a) Petition. On March 1, 2007, the Human Rights Clinic of the Pontificia Universidad
Catdlica del Ecuador, the Fundacion Regional de Asesoria en Derechos Humanos
and the Com ision Ecuménica de Derechos Humanos lodged the initial peti  tion in
representation of the presumed victims

b) Admissibility Report . On November 1, 2010, the Commission adopted Admissibility
Report No. 141/10 , in which it concluded that the petition was admissible.

c) Merits Report . On October 5, 2018, the Commission adopted Merits Report No.
111/18, in which it reached a s eries of conclusions ! and made several
recommendations to the State.

3. Notifica tion to the State . The Merits Report was notified to the State on January 11,
2019, granting it two months to report on compliance with the recommendations. After
granting the State a three -month extension of th e time frame, the Commission indicated that
the State had #Afailed to provide detailed and
complying with all the recommen dations, particularly those relating to integral reparation, the

search for the [presumed] victim, and with regard

4. Submission to  the Court . On July 11, 2019, the Commission submitted the case to the
Court owi ng t ooobtainjusticerfae thedprasumed] victims. ¢ The Court notes with
concern that more than 12 years elapsed between the lodging of the initial petition before the
Commission and the submission of the case to the Court.

1 The Commission conclu ded that the State was responsible for the violation of the rights established in Articles
3, 41), 5(1), 71), 7(3), 8(1), 13(1) , 24,2 5(1) and 26 of the American Convention , in relation to the obligations
establishedin Articles1(1) and 2 ofthisinstrument , tothe detrimentof  Luis Eduardo Guachala Chimbo  and his family.

2 The Commission appointed Commissioner Esmeralda Arosemena de Troitifio, th e Executive Secretary  at the
time, Paulo Abrdo , and the Special Rapporteur on Economic, Social and Cultural Rights , Soledad Garcia, as its
delegates, and Silvia Serrano Guzman, Erick Acuna Pereda and Luis Carlos Buob Concha, Executive Secretariat
lawyers, as legal advisers.
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5. The Commission 6 s r e g Bassdtors the above, the Inter -American Commission asked

the Court to find and declare the Statebs international
in its Merits Report and to order the State , as measures of reparation, to comply with the

recommendationsin cluded in the said report, which will be described and examined in Chapter

VIII of this judgment

I
PROCEEDINGS BEFORE THE =~ COURT

6. Notifica tio n tothe State and the representatives . The submission of the case was notified
to the State and the representativ  es of the presumed victims  on September 25, 2019.

7. Brief with pleadings, motions and evidence . On November 26, 2019, the Fundacién
Regional de Asesoria en Derechos Humanos (INREDH) and the Human Rights Clinic of the
Pontificia Universidad Catélica del Ecuador ( hereinafter fihe representatives 0 )presented their
brief with pleadings, motions and evidence (hereinafter fthe pleadings and motions brief 0) ,
under Articles 25 and 40 ofthe Co ur Rudes of Procedure . The rep resentatives agreed with
the allegations made by the Commission , but categorized what had occurred to Mr. Guachala
Chimbo as forced disappearance . They also asked that the Court order the State to adopt

various measures of reparation and to reimburse certa in costs and expenses

8. Answering brief . On February 6, 2020, the State submitted to the Court its brief
answering the Commi ssionds submission of the case, and
and motions brief  (hereinafter fithe answering brief 0 ) In this brief, the State contested the

alleged violations and the requests for measures of reparation presented by the Commission

and the representatives

9. Public hearing . On October 9, 2020, the President of the Court issued an order calling
the parties and the Commission to a public hearing on the merits, and possible reparations
and costs. 2 In addition, in this order, one presumed victim, one expert witness proposed by

the State and one expert witness proposed by the Commissioned were called to testify befo re

the public hearing, and one presumed victim, two witnesses and five expert witnesses were

required to present their statements by affidavit; the latter were presented on November 1,

2, 19 and 20, 2020. Owing to the exceptional circumstances resulting fr om the COVID -19
pandemic, the public hearing was held by videRueosnferenc
of Procedure , on November 25 and 26, 2020, during its 138™ regular session. * During this
hearing, the Coaoeguedted scerfain ohfgrmaio n and explanations from the parties

and the Commission

10. Amici Curiae. The Court received seven amicus curiae briefs ® present ed by : (1) the
Action Program for Equality and Social Inclusion of the Law Faculty of the Universidad de los

s Cf. Case of Guachald Chimboetal. v. Ecuador. Order of the President of the Inter -American Court of Human
Rights of October 9, 2020 . Available at : http://www.corteidh.or.cr/docs/asuntos/guachala_09 10 20.pdf

4 There appeared at this hearing : (a) for the Inter -American Commission : Antonia Urrejola Noguera,

Com missioner ; Marisol Blanchard , IACHR Deputy Executive Secretary; Jorge Meza Flores, A dviser, and Erick Acuiia

Pereda, A dviser; (b) for the representatives  of the presumed victims  : Mario Melo Cevallos and David Cordero Heredia,

lawyers of the Human Rights Center of the Pontificia Universidad Catdlica del Ecuador (CDH -PUCE), and Pamela

Chiriboga Arr oyo, lawyer of the Fundacion Regional de Asesoria en Derechos Humanos (INREDH) , and (c) for the

State of Ecuador: Maria Fernanda Alvarez, Nati onal Director for Human Rights of the Att
Principal Agent for the case; CarlosEspinArias, Assi stant National Director for Human Rights
Office and Deputy Agent for the case, and Alonso Fonseca Garcés, lawyer from the Nation Human Rights Directorate

of the Attorney GuDeputypAgénsfo Ofthe casee.

5 The State alleged that the amici curiae briefs submitted by the Human Rights Clinic of the Universidad de
Santa Clara, the International Human Rights Practicum of Boston College Law School Practicum, the Legal Clinic on
Disabilities and Huma  n Rights of the Law Faculty of the Pontificia Universidad Catélica del Peru, and Dan Israel Garcia
Gut i ®rcontin asfertions that ignore the evidence provided by one of the parties; therefore, owing to their bias,

5
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Andes ;% (2) the Redesfera Latinoamericana de la Diversidad Psicosocial ;7 (3) the Human

Rights Clinic ofthe  Universidad de Santa Clara ;8 (4) the International Human Rights Practicum

of Boston College Law School ;° (5) the Legal Clinic on Disabilities and Human Rights of t he
Law Faculty of the  Pontificia Universidad Catolica del Peru; (6) Dan Israel Garcia Gutiérrez ~ ,1*
and (7) the Asociacion Civil por la Igualdad y la Justicia, the Centro de Estudios Legales vy
Sociales, the Com isi6bn Colombiana de Juristas, the Centro de Estudios de Derecho, Justicia y
Sociedad, the Harvard Law School Project on Disabilities, the Instituto de Estudios Legales y

Sociales de Uruguay, and Justica Global, coordina ted by the Secretariat of the International
Network for Economic, Soci  al and Cultural Rights. 12

11. Alleged supervening evidence . On November 23, 2020, the representatives  forwarded
information on the number of persons presumably disappeared from public hospitals in
Ecuador.

12. Final written arguments and observations. On January 5, 2021, the State , the
representatives and the Commission forwarded, respectively, their final written arguments

and final written observations, with annexes. In its final written arguments, the State

presented its observations on the alleged supe rvening evidence presented by the
representatives

13. Observations on the annexes to the final written arguments . On January 25 and 26,
2021 , the representatives and the Commission , respectively, presented their observations on

the annexes remitted by the St ate with its final written arguments.

14.  Helpful information and evidence. OnJanuary 27, 2021, the President ofthe Court asked
the State to present helpful documentation. Ecuador presented this information on February

they no longer constitute valid opinio ns to be taken into considerati otheQowyt tedals Court . 0
that, accordingto  the Rules of Procedure , the term amicus curiae firefer to the person or institution who is unrelated

to the case and to the proceeding and submits to the Court reasoned arguments on the facts contained in the

presentation of the case or legal considerations on the subject -matter of the proceeding by means of a document or

an argument presented at a hearing. 0 Given that it is not incumbent on the Court to ru le on the accuracy of such

briefs oron any requests or petitions they may contain, the Stateds observations do not aff
amici curiae ; without prejudice to the eventual relevance of such observations when assessing the informatio n they

contain. Cf. Case of Expelled Dominicans and Haitians v. Dominican Republic . Preliminary objections, merits ,

reparations and costs . Judgment of August 28, 2014. Series C No. 282, para. 15, and Case of V.R.P,,V.P.C. etal.v.

Nicaragua. Preliminary objections, merits , reparations and costs . Judgment of March 8, 2018. Series C No. 350,

footnote 12.

6 The brief was signed by  Juliana Bustamante Reyes, Federico Isaza Piedrahita, Luis Enriqgue Penagos and Sofia
Forero Alba. The brief contains legal consid  erations concerning  the right to recognition of juridical personality and
legal capacity.

7 The brief was signed by  Cecilia Guillén Lugo. It contains legal considerations concerning the rights of persons
with disabilities and the fideinstitutionalization ~ program 0 in Ecuador.

8 The brief was signed by Francisco J. Rivera Juaristi. It contains legal considerations concerning informed
consent, forced disappearance and the right to personal integrity

° The brief was signed by Daniela Urosa, Nadia Bouquet and Marija Tesla. It contains legal considerations
concerning the right to health of persons with disabilities and forced disappearance.

10 The brief was signed by ~ Renata Anahi Bregaglio Lazarte, Astrid Flores Huamani, Renato Antonio Constantino

Caycho and Paula Camino Morgado. It contains legal considerations concerning involuntary institutionalization and

the informed consent of persons with mental disabilities

1 The brief was signed by Dan Israel Garcia Gutiérrez. It contains legal considerations concer ning forced
disappearance.

12 The brief was signed by  Constanza Argentieri, Paula Litvachky, Javier A. Galindo, Sebastian Bojaca, Mauricio

Ariel Albarracin Caballero, Michael Ashley Stein, Lucia Giudice, Raphaela Lopes, and Fernando Ribeiro Delgado. It
contains legal considerations concerning the right to health of persons with disabilities, the lack of justification for the
segregation of mental health services, and the duty to prioritize fideinstitutionalization. 0



5, 2021. In addition, on February 16, 2021, the representatives  were asked fora clarification
with regard to the next of kin of Luis Eduardo Guachala Chimbo.

15. Delibera tion of the case . The Court began to deliberate  thisjudgment in a virtual session
on March 16, 2021 .%3

JURISDICTION
16. The Court has jurisdiction to hear this case, pursuant to Article 62(3) of the Convention
because Ecuador has been a State Party to this instrument since December 28, 1977 , and
accepted the contentious jurisdiction of the Court on July 24, 1984.
IV
EVIDENCE

A. Admissibility of the documentary evidence

17. The Court received diverse documents presented as evidence by the Commission , the
representatives and the State , as well as those requested by the Court or its President as
helpful evidence and, as in other cases, it admits these in the understanding that they were
submitted at the proper procedural moment (Article 57 of the Rules of Procedure )* and that
their admissibility was not contested or challenged.

18. The representatives alleged that annexes 7, 8% and 9 tothe St ateb6s final wr

arguments had been Ain its hands previously so that the
justified. o According to the rcenglitutecs efimtnatacvtesqQf t hr ®c ecdou
disloyalty that violates the adversarial principle and result[ed] in [their] being unable to

exercise fully [their] Il egitimate right o7f8 ahdéB&nse. 0 TI
t he St fanal eritesn arguments responde d to a request made by the Court, under Article

58 (b) of the Rules of Procedure |, during the public hearing and, therefore, finds it appropriate

to admit them

19. The State contested the admissibility of the facts and evidence presented by the
representatives  as supervening evidence on November 23, 2020 (supra para. 11), regarding
persons disappeared from public hospitals in Ecuador. In this regard, the State argu ed that
the proper procedural moment for its presentation was in the pleadings and motions brief |
and that, moreover, the representatives had not justified its presentation based on force
majeure or grave impediment. Meanwhile, t he representatives all eged that they dnd]i
have this information, when presenting the b rief with pleadings, motions and e vidence .0 In

13 Owing to the exceptional circumstance s caused by the COVID -19 pandemic, this judgment was deliberated
and adopted during the 140th regular session, which was held virtually using technological means in keeping with the
provisions of the Co u r Rufes of Procedure

14 In general , and pursuant to Article 57(2) of the Rules of Procedure, documentary evidence may be presented
together with the briefs submitting the case or with pleadings and motions, or with the answering brief, as applicable,

and evidence remitted at other times is not admissibl e, subject to the exceptions established in the said Article 57(2)

of the Rules of Procedure (namely, force majeure, or grave impediment) or unless it relates to a supervening fact; in

other words, one that occurred following the said procedural moments.

15 Annex 7 corresponds to the following document . National Sub -Secretariat for the Provision of Health Services:
Minutes of a meeting, Monitoring progress in the proposal to modernize the Julio Endara Specialized Hospital [HEJE]. 0

16 Annex 8 corresponds to the following document : Ministry of Public Health: document T Implementa tion of the
Model of Community Mental Health Care in the HEJE 2017 -2025 .0

1 Annex 9 corresponds to the following document : Ministry of Public Health: Zonal Coordinator No. 9 T Julio
Endara Specialized Hospital i Reportonthe amendments made tothe HEJE internal Rules and Regulations .0
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this regard, the Court notes that the representatives requested this information from the

Communi cations Directorate of t heénakPeques ® acecdsopublicGener al 6s
information presented on November 4, 2020. The representative s have not explained the

reasons why they requested this information after the presentation of their pleadings and

motions brief. Therefore, this Court considers that the said supervening evidence is time -

barred.

B. Admissibility of the statements offered

20. The Court finds it pertinent to admit the statements made by affidavit 18 and during the
public hearing ,%° insofar as they are in keeping with the purpose defined by the President in
the order requiring them and th at of the instant case.

21. The Court not es that, even though its admissibility was not contested, the expert opinion
of Carlos Rios Espinosa offered by the Inter -American Commission  was not provided by

af fidavit. When submitting it, the expert witness 1ind
notar i ze the document owing to the health emergency in |
this justification is reasonable and is supported by reasons of force majeure .2° Consequently,
the expert opinion of Mr. Rios Espinosa is admitted insofar as it is in keepi ng with the purpose
defined by the President in the order of October 9, 2020.

Y

PRELIMINARY CONSIDERATION

22. The Commission , inits Merits Report , conclu ded that the violations of the Convention

had been to the detriment of Luis Eduardo Guachald Chimbo and his family members. The
section of the report on AProven factsodo reveals that
mother,  Zoila Chimbo Jarro , his sisters , Martha, Nancy , Alexandra, and his brother, Angel.
However , the representatives indicated that Lui s Eduar do6s s iCarinégnnNgrey, wer e
Angel, Martha, Medardo (  deceased in 2019) and Leonardo. Also, they clarified that Jessica
Alexandra Guangaje Farinango isnot Mr.Guachala 6 s s i s theCommiss®n had indicated,

but rather his niece. Lastly, the y asked that compensation be granted to Luis Eduardo
Guachala6s n, eRieana F a whoiasprgvied significant support to dofa Zoila inthe
struggl e t o f iTmedState e stressed that, in this case, it was necessary to identify

the possible beneficiaries of measures of reparation

23. The Court recalls that Article 35(1) of the Rules of Procedure establish es that the case
must be presented to it by the submission of the Merits Report which should contain the
identification of  the presumed victim s. Consequently, it corresponds to the Commission to
identify the presumed victims in each case before the Court precisely and at the proper

18 Cf. Affidavit made by = Nancy Guachala Chimbo on October 30, 2020 ( evidence file , folios 2241 to 2247);
Affidavitmade by  Aida Beatriz Villareal ~Tobar on October 30, 2020 ( evidence file , folios 2254 to 2276); Affidavit made
by Pablo Bermidez Aguinaga  on October 31, 2020 ( evidence file , folios 2285 to 2291); expert opinion provided by
affidavit by  Francisco Hurtado Caicedo  on October 31, 2020 ( evidence file , folios 2301 to 2351); expert opinion
provided by affidavit by Elena Palacio van Isschot ~ on November 2, 2020 ( evidence file , folios 2353 to 2376); expert
opinion provided by affidavit by Edison Javier Cardenas Ortega on October 29, 2020 ( evid ence file , folios 2215 to
2239); expert opinion provided by affidavit by Andrés Gonzéalez Serrano  on October 30, 2020 ( evidence file , folios
2168 to 2210), and expertopinion provided by Carlos Rios Espinosa on November 19, 2020 ( evidence file , folios 2378
to 2391).

19 Cf. Statements made by  Zoila Chimbo Jarro, Claudia Estefania Chavez Ledesma, and Christian Courtis  during

the public hearing held in this case.

0 See, Statement of the Inter - American Court of April 9, 2020, n-Doand Human Rights : The problems and

chall enges that must be addressed from the perspective of human rig
Available at : https://www.corteidh.or.c r/tablas/alerta/comunicado/cp -27-2020.html
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procedural moment ,%! unless the exceptional circumstances established in Article 35(2) of the
C o u r Rubes of Proce dure are involved, according to which, when it has been justified that it

was not possible to identify them in cases of massive or collective violations, the Court will

decide at the appropriate time who to consider victims according to the nature of the

violation. 22

24. This Court has verified that, in the Merits Report, the Commission did not determine that
Carmen Guachala Chimbo,  Luis Medardo Farinango Chimbo , Leonardo Farinango Chimbo  and
Diana Farinango were presumed victims. Also, it notes that, in this case, the exception
established in  Article 35(2) of the Rules of Procedure is not applicable

25. Therefore, the Court considers that, pursuant to Article 35(1) of the Rules of Procedure

to safeguard procedu r a | bal ance between the parties antie the St:
representatives 6 r equest t o i ncl ud eluvioBdieeos GuathaldlCeimbe éfk f ami |l y

as presumed victims is not appropriate. 23 Consequently, itis only able to consider as presumed

victims the persons identified as such in the Merits Report , namely : Luis Eduardo Guachala

Chimbo, his mother, Zoila Chimbo Jarro, his sisters , Martha Cecilia Farinango =~ Chimbo , Nancy

Guachal4 Chimbo, his brother, Angel Segundo Guachala Chimbo , and his niece, Jessica

Alexandra Guangaje Farinango.

Vi
FACTS

A. Luis Eduardo Guachala Chimbo and his immediate family

26. Luis Eduardo Guachala Chimbo was bornon February 27, 1980, and was 23 years of age

when he disappeared. 24 His family co nsisted of his mother , Zoila Rosario Chimbo Jarro, his

sisters , Martha, Nancy and Carmen , and his brothers Angel, Luis Medardo and Leonardo .%° As

a child, Mr. Guachald Chimbo began to suffer epileptic seizures, and was diagnosed with

fiment al ill ness and conduct due to brain dy®function, ¢

27. According to the expert opinion of Elena Pal aci o v an anl epiegtihiseizure has

been defined as atra nsient occurrence  of signs and/or symptoms d ueto abnormal excessive

or synchron ous neuronal activity in the brain, predisposed by a series of neurobiological,

cognitive, psychological and social factors. O"Epil epsy i s i adiseaseuthabnaplei c al

2 Cf. Case of the Ituango Massacres v. Colombia. Preliminary objection, merits , reparations and costs . Judgment
of July 1, 2006. Series C No. 148, para. 98, and Case of Spoltore v. Argentina. Preliminary objection, merits
reparations and costs . Judgment of June 9, 2020. Series C No. 404, para. 50.

2 Cf. Case of the Rio Negro Massacres v. Guatemala. Preliminary objection, merits , reparations and costs
Judgment of September 4, 2012. Series C No. 250, para. 48, and Case of Spoltore v. Argentina, supra , para. 50.

= Cf. Case of Cuscul Pivaral etal.v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment
of August 23, 2018. Series C No. 359, para. 29, and Case of Spoltore v. Argentina, supra , para. 52.

24 Cf. Medical report of the Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2), and Sworn
statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 20).

% Cf. Sworn statementof  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 20), and Medical record
of Luis Eduardo Guachalad Chimbo from the Julio Endara Psychiatric Hospital of June 11, 2003 ( evidence file , folio
2552).

2 Cf. Medical record of the Julio Endara Psyc hiatric Hospital — of April 21, 2004 ( evidence file , folio 3), and Sworn

statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 20).

2 Cf. Affidavit made by  Elena Palacio van Isschot ~ on November 2, 2020 ( evidence file , folio 2355).
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linked to mental disorders. 0*® Mr. Guachald Chimbo al so had fApsychotic sympton

could be related to the epilepsy. 2

28. Accordingto hismother 6 s st at, BimGachala Chimbo complet ed primary education
but could not continue his studies because his epileptic seizures did not allow him to

concentrate and his mother was unable to pay for his schoolbooks and other equipment. 30 Mr.
Guachald Chimbo worked as a bricklayer and, occasionally, suffered epileptic seizures at his
worksite., 3!

29. Zoila Rosario Chimbo Jarro did laundry work in private homes during the day and sold
roses on the street during the evening. 32 A social environment  assessment prepared by the

Pichincha Prosecutor determined tha t Mr. Guachal § Chhamibsufficientincomd | y f
to cover its basic ne eds, such as subsistence , health, housing [and] recreation. 0* Owing to
her sonds i | Chmbas slarro kbokshim to various hospitals where he was given
medication to treat his epileptic seizures. 34 Mrs. Chimbo stated that, at times, she was unable
to buy th ese medicines because they were so expensive. 35 The State did not present
information on the accessibility of such medic ines.

B. Luis Eduardo Guachald Chim bods first admi s ddli®m Bndatao t he

Psychiatric Hospital

30. The Julio Endara Psychiatric Hospital is attached to E ¢ u a d dMiniéty of Public Health

and its mandate is to care for patients with mental disorders. %6 On June 4, 2003, Mrs. Chimbo

took her sontothe Julio Endara Psychiatric Hospital for the first time, because his health had

deteriorated and he was behaving aggressively. 37 Mr. Guachalda Chimbo was admitted to the

hospital for the whole of the month of June, receiving visits from his mother every other day,

and without her having fany pr obl e mo®tAocordimgtoehe auhod t o
Endara Hospital 6 s r e cMrrGdachala Chimbo was discharged on July 2, 2003, in a stable

condition, 3° with the indication that he should return fo r a check -up.“° However, due to a lack

of financial resources,  Mr. Guachala could not attend subsequent medical check -ups. 4

2 Cf. Affidavit made by  Elena Palacio van Isschot  on November 2, 2020 ( evidence file , folio 2355).

2 Cf. Affidavit made by  Elena Palacio van Isschot ~ on November 2, 2020 ( evidence file , folio 2358).

80 Cf. Sworn statement of  Zoila Chimbo Jarro  on Septem ber 27, 2005 ( evidence file , folio 20).

s Cf. Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 21).

82 Cf. Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 21).

s Cf. Pichincha Prosecution Service . Service for the Investigation of Disappeared Persons . Social Environment  al
Assessment of November 10, 2014 ( evidence file , folio 4333).

34 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 21).

3 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 20,21 and 22).

36 Cf. Ruling of the Constitutional Court of Ecuador of June 6, 2006 ( evidence file , folio 60), and Communication
of the Management of the Julio Endara Psychiatric Hospital ~ of March 21, 2016 ( evidence file , folio 916).

87 Cf. Ministry of Public Health , Julio Endara Hospital . Medical record of Luis Eduardo Guachala Chimbo ( evidence
file, folio 1697), and Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 22).

38 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 22).

39 Cf. Discharge record of July 2, 2003 ( evidence file ,folio 1710), and Sworn statementof  Zoila Chimbo Jarro  on

September 2 7, 2005 ( evidence file , folio 23).

40 Cf. Swornstatementof  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file ,folio 23), and Statement made

by E.Q. before the Provincial Headquarters of the Judicial Police of Pichincha on February 19, 2004 ( evid ence file , folio
2695).
a Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 23).
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C. Lui s Eduardo Guachal § Chi mbodés s ecJlalin @ndasad mi ssi on
Psychiatric Hospital

31. Atthe end of December 2003 and during January 2004, Luis Guachala Chimbods heal t h
deteriorated , reaching the point where he had epileptic seizures every half hour. 42
Consequently, on January 10, 2004 , Mrs. Chimbo Jarro again took her son to the Julio Endara

Psychiatric Hospital . One week before this , Mr. Guachald had stopped taking the prescribed

medi cation, and this had resulted in the fAreapp®arance
According to the hospital, his admission was due to physical and verba I faggressivity

impulsiveness, disorderly conduct, soliloquies, inappropriate laughter, insomnia, mutism,
hallucinations [and] ~ generalized seizures. &%

32. Accordingto Mrs. Chimbo 6 s st at, @umiegrhis transfer to the hospital, her son was
aware of what was happening; she explained to him that he was going to the hospital and Mr.
Guachala Chimbo told her that he agreed to this. 46 The record of his admission to the hospital
indicates that Mr. Guach ala was i muet and uncooperative during the interview and physical
examination. &% Zoila Chimbo signed the form authorizing his admission to the hospital, which

indicated that she undertook Ato coll aborate with any
check on the patient while he was in the hospital, visiting him with the frequency advised by

the doctors treating him and providing him with essential clothing and articles of personal
hygiene. 0 |t al so i ndi dakdsprecautionssagaingtt haay possikilityiofesadpe

or accident, but if this should happen it accepts no responsibility for the consequences. o

33.  Mrs.Chimbo Jarro stated that she accompanied her son to a ward where a doctor ordered

a nurse to inject Mr. Guachala with a sedative. 4 According to Mrs. Chimbo Jarro, a nurse,

whose breath smelt of alcohol, inserted the needle in |
when he had given him the injection,oit |eft her son i
34. OnJanuary 12, 2004, Dr. E.Q. was assigned to Mr. Guachala and she reported that she

found the patient sedated, performed a physical examination , and prescribed medication. 5!

The following day, Dr. E.Q. again examined Mr. Guachala , finding that he was
fifuncommuni c athypopEosexia i,>% bradypsychia ,> poor retention, [ é Jmemor y, power

of anal ysi s, judgment and reasoni ng Mrd@uaochald dadandted. 0 Sh
suffered epileptic seizures and that he was eating and sleeping satisfactoril y. Based on his

42 Cf. Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 23).

43 Cf. Medical record of Julio Endara Psychiatric Hospital — of April 21, 2004 ( evidence file , folio 2), and Sworn

statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 24).

44 Cf. Ministry of Public Health , Julio Endara Psychiatric Hospital . Admittance form of January 10, 2004 ( evidence

file , folio 1727).

45 Cf. Medical record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file ,folio2), and Admittance

form of Mr. Guachald Chimbo ( evidence file , folio 1705).

46 Cf. Statementof Zoila Chimbo Jarro onApril4, 2016, beforethe Inter - American Commission on Human Rights

Available at : http://www.oas.org/es/cidh/multimedia/sesiones/157/default.asp

47 Cf. Admittance form of Mr. Guachald Chimbo ( evidence file , folio 1706).

8 Cf. Hospitalization authorization form (evidence file , folio 145).

49 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 24 and 25).

50 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 25).

51 Cf. Medical record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

52 Hypoprosexia refers to reduced ability to focus attention, revealed by the incap acity of the individual to

concentrate of an object or task.

53 Bradypsychia is a neurological symptom characterized by slowness of thought or mental activity.
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improvement, she decided to change the prescribed medication. %% On Thursday, January 15,

2004 ,when Dr. E.Q. arrived at the hospital, she was informed that Mr. Guachala had suffered

a fall the previous day and she therefore proceeded to suture the wound in the left ciliary area

and to prescribe an anti -inflammatory medicine. % On January 16, 2004, Dr. E.Q. again

examined Mr. Guachald , i ndi cati ng t hat i he wa s wal ki ng around
bradypsychia, poor retention, without sensory - perceptual alterations, [ é Imemory, power of

analysis, judg ment and reasoning deteriorated. He was eating and sleeping satisfactorily. He

has not had epileptic seizures.  &°°

35. Mrs. Chimbo Jarro stated that, when Luis Eduardo was admitted to the hospital , she
asked the doctor if it would be possible to visit her son the following day and the doctor
responded that it would be dAbetter i f she returned on

sleeping on Saturday and Sunday. 0> On Monday January 12, 2004, Mr. Guachald Chimbo 6 s

mother went to the hospit al; she indicated that she did not find her son in his room and

therefore asked the doctor where he could be. The doct
sedated 08 and t hat she considered that, i f r g mwoald hetteeif apeut i c
[she] did not see him because when patients receive visits from their family members, they

often become agitated and want to leave with them. 0>

36. After she had looked for her son in the hospital unsuccess fully , Mrs. Chimbo again asked

Dr. E.Q. where he was, and she responded that Ahe could be at the barl
therapy with other patients. ®However, the medical record indicates t
did not know exactly where he was because [she did not have] direct responsibility for taking

care o f patients. ¢®' Mrs. Chimbo Jarro did not find her son in the places mentioned , and could

not get any answers in this regard from the hospital staff. 62 The doctor told her that she should
communicate fAby telephone to obtai n dthiahdytheidayfthatr mat i on
[she could] visit him.  0°® Mrs. Chimbo telephoned the hospital staff on January 11,13,15 and

16,2004, and received information®n her sondés condition.

D. The disappearance of Mr. Guachald Chimbo and the first efforts to discover
his whereabouts

37. The last time that his family saw Luis Eduardo Guachald Chimbo was on January 10,
2004 , when he was admitted to the Julio Endara Hospital. ® According to this hos
records, Mr. Guachald Chimbo was hospitalized until  January 17, 2004 , the d ay on which the

54 Cf. Medical record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

55 Cf. Medical record of  Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

56 Cf. Medical record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

57 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 25).

58 Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 26).

59 Cf. Medical record of  Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , fol io 2).

60 Cf. Sworn statementof  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 26), and Medical record
of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

61 Cf. Medical record of Julio Endara Psychiatric Hosp ital of April 21, 2004 ( evidence file , folio 2).

62 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 26).

63 Cf. Medical record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

64 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 25 to 27); Medical

record of Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folios2 and 3), and Complaint of February
2, 2004 ( evidence file , folio 33) .

&5 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).
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change of shift report i ndi cat ed at 3.30 p. mLuis Glmehtla fasHeftthgp at i ent
hospital; a search was made, but he was not found. 056

38. The male nurse responsible for Mr. Guachala 6 s c stated that, on the afternoon of

January 17, 2004, Mr. Guachald was in the hospital grounds together with other patients.

Later, he took him to the television room where Mr. Gu a
another patient who was threatening to | eave washe hospi
absent for fAmore or |l ess 15 or 20 minutes, while the ot
his colleagues on the shift.o When he returned to the
Guachal 8 was not there and i mmedi at e lalythephosptal weedded At o | |
and bathrooms ; then [they] went out to the grounds and the areas around the hospital and

the Autopsy Department [ éwithout finding him.o0 He indicated that
coll eagues so that they woul d fAhtehlep siemrtcthe wsaea rccohrmpd eWhe
immediately proceeded to record the problem on the change of shift report , having previously

telephoned [ ét he family. o He explained that #Aowinglhdlo t he h
forgot to inform the hospital guards. 087 According to the representatives , the family did not

receive the tele phone call allegedly made by the hospital on January 17. 68

39. Mrs. Chimbo stated that, on Sunday, January 18, 2004 , she went to the hospital to see

her son and spoke to the nurse who had given her son the injection on the day he was

admitted. The nurse told her that her son fAhad escaped
170; that At his walsé fhdt ghey hadoseaocheld gnanvhole sector and had not

found him. o6 The nurse indicated that they had infor med
go to the police. ©® Mr. Guachala 6s mot her indicated that she did not f
treating her son that day and that a nurse on the shift recommended that she look for her son

i i the homes of other members of the family. 6’ Zoila Chimbo also stated that, once, one of

the hospital patientshad t ol d her t hat Luis was dead, that nAhe had
mass. 0!

E. Measures undertaken owing to the disappearance of Luis Eduardo
Guachald Chimbo

40. Dr. E.Q. stated that, on arriving at the hospital on Monday, January 19, 2004, she was

informed that Mr. Guachala fA hcdh abandoned t he institution during the w
therefore ordered the soci al worker to take ®HWhe necess
social worker telephoned the family to ask whether he had arrived home. I

41. Thatsameday, Mrs.Chimbo wenttothe hospital and spoke to the Hospital Director and

the social worker. The Hospital Director advised Mrs. Chimbo Jarro that :

66 Cf. Change of shift report of January 17, 2004 ( evidence file , folios 35 and 36).

67 Com munication of the nurse to the Director of the Julio Endara Psychiatric Hospital of September 27, 2004

(evidence file , folio 40).

68 Cf. Statement made by Zoila Chimbo during the public hearing held in this case

69 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).

n Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).

n Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 28).

e Cf. Medical record of Julio Endara Psychiatric Hospital of April2 1, 2004 ( evidencefile ,folio3), and Luis Eduardo

Guachald Chimbo 6 s medi cal r eJulio ErbaraaRsychiatii@ Hospital from January 10 to January 21, 2004

(evidence file , folio 12).

I Cf. Record of the soci al w o(evidencedile , ®l® &) cahd Laucitsi ofhdsuar do Guachal § Chi
medical record at the  Julio Endara Psychiatric Hospital from January 10 to January 21, 2004 ( evidence file , folio 12).
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Patients become unsettled when family members donoét Vi si
hospital does not have high walls so that it is very easy for them to leave; the staff look s after
them, but there are not enough staff to be checking on the patients who wish to run away. &

42. According to the hospital report, on January 19, 2004 , phone calls were made to

hospitals and to the morgue, without obtaining any answers regarding Mr. Gua chalad 6 s
whereabouts and his disappearance was reported to the police at 11 a.m. that day. 7® The

same day, a police sergeant went to t b%Mehnwhilpi Mal fto o
Chimbo searched the whole sector without any authority coming to help her. 77

43. Mrs. Chimbo stated that, the following day, she went to the police checkpoint located in

Guangopolo , where the person in charge told her that Ait was
from that hospital was | ost, 0 an dcomplaiatevithntre dudlieial t hat s h
Police. ”® On January 20, 2004, at 6.22 p.m. Mrs. Chimbo Jarro went to the headquarters of

t he Nati onal Judici al Police Directorate of Pichinch
disappearance. ™

44. OnJanuary 21, 2004 ,the hospital is sued a discharge sheet for Luis Guachala indica ting

that he had abandoned the hospital .8 The same day, the Pichincha District Prosecutor open a
preliminary inquiry and ordered the following measur es
statement and of all ~ those who ha d any knowledge of the fact investigated,; (ii) collection of

evidence, fingerprints and traces; (iii) communication with the different departments to gather

evidence of the perpetration of the offense and the participants; (iv) communication to the

Judicial Police delegating to them the measures established in article 216(2) and (3) of the

Code of Criminal Procedure; (v) examination of the site of the facts, and (vi) implementation

of dAall necessary measures todclarified the facts repolt

45.  On January 26, 2004, the social worker  went to the morgue, without obtaining any
answers regarding  Luis Guachald 6 s wh e r e & On dansary 27, the hospital agreed to
ificreate a sea% That sayme adaypit contacted a television station, asking it to
publicize the loss of the patient. 8 On January 29, posters were put up concerning the
disappearance. %

4 Record of the soci al wdronkJandysl9 ® Eedruacyli2, a ¢ 2004 (nesidence file |, folio 7).

™ Record of the soci al w ofrom danuary 19sceFabruark 12a ¢ t 2004n( ®vidence file , folio 7);
Record of distress calls reported by the National Police on January 19, 2004 ( evidence file , folio 42), and National
Police phone call management system of January 19, 2004 ( evidence file , folio 43).

6 Record of the soci al wdronkJanuaysl9 te leebruac b2, a ¢ 2004o( reddence file |, folio 7), and
Record of arrival time of members of the National Police of J anuary 19, 2004 ( evidence file , folio 44).

” Cf. Sworn statementof  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 28), and Affidavit made
by Nancy Guachala on October 30, 2020 ( evidence file , folio 2243).

& Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 28).

I Cf. Complaint of January 20, 2004 ( evidence file , folio 48).

80 Cf. Discharge sheet dated January 21, 2004 ( evidence file , folio 38).

81 Cf. Public Prosecution Service of ~ Ecuador, district of Pichincha, Crimes against Life Unit. Official communication

of January 21, 2004 (evidence file , folio 7030).

82 Record of the soci al wdronkJanuaysl9 te leebruan i2, a ¢ 20D4o( reddence file | folio 7), and
Certifica tion of the Pichincha Forensic Medicine Department of the National Police  of Ecuador of September 4, 2004
(evidence file , folio 2530).

83 Record of the soci al wdronkJandysl9 ® Eedruacyll2, a ¢ 2004 (nesidence file , folio 7).

84 Recordofthe soci al wor ker 6s freneJanuarytl9 ta Eebruagy A% 2004 ( evidence file , folio 7).

85 Record of the soci al wdronkJandysl9 ® Eedruacyll2, a ¢ 2004 (nesidence file , folio 7).
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46. OnFebruary 10, 2004, Mrs. Chimbo Jarro went to the hospital to find out about the steps
taken in the search and was informed that a doctor had contacted th e La Rivera garrison,
which had offered to provide a patrol to search for Mr. Guachala. 8 Then, during the afternoon,

a group of officers came to the hospital and, after talking to Mrs. Chimbo and receiving a
photograph, went off to look for her son. 87 The f ollowing day, the sergeant from the garrison
told her that #Atwo brigades were alternatingo i

n

and that #Ait would be preferable to put pressure

out preliminary inves tigations in the hospital.  o*® The Fire Department of the Metropolitan
District of Quito indicated that on February 12,13 , 14 and 15, 2004, it conducted a search
without obtaining any results. ¥1t also indicated that f#the sai

request of one of the ho®pital 6s social workers.

47. On February 16, 2004, the National Police conducted a search of the hospital where Mr.
Guachala Chimbo was seen for the last time. %

48. Between F ebruary 3, 2004, and July 13, 2005, various investigation procedures were
conducted, including  obtaining : (i) Mrs. Chimbo Jarro 6 sworn statement ;% (ii) statements by
hospital officials; % (iii) the report of the expert examination of the site of the facts; % (iv) the
sworn statement of the director of the hospital ,% and (v) the forensic dental report indicating

that an examination of the dental work of Mr. Guachala and two unidentified corpses had been
performed with negative results. 96

49. On November 26, 2004, and alsoon January 28, March 3 and July 4, 2005, Mrs. Chimbo
filed briefswith  the Prosecutor asking for various procedures to be conducted. 9 The Prosecutor

86 Record of the social wdmmlamuadnsl9 ® Eamuayl?2, a c 2004 (nesidence file , folio 7).
87 Record of the social wdronkJanasl9 ® Eebruacyi2, a ¢ 2004 (nesidence file , folio 7).
88 Record of the soci al wdronkJanmdysl9 ® Eebruacyh 42 2004 (nesidence file , folio 10).

89 Cf. Certifica tion of the Fire Department of the Metropolitan District of Quito of October 4, 2004 ( evidence file ,
folio 113).

% Cf. Certification of the Fire Department of the Metropolitan District of Quito of October 4, 2004 (evidence file ,
folio 113).

o Cf. Record of search of the  site of the facts  of February 17, 2004 ( evidence file , folios 7035 a nd 7036) and
Expertreporton  search of the site of the facts  of October 18, 2004 ( evidence file , folios 7123 to 7126).

92 Cf. Statementmade by  Zoila Chimbo Jarro  before the Provincial Headquarters of the Judicial Police of Pichincha
on February 3, 2004 ( evidence file , folio 2423).

%3 Cf. Statement made by  E.Q. before the Provincial Headquarters of the Judicial Police of Pichincha on February
19, 2004 ( evidence file , folio s 2695 a nd 2696 ); Statement made by Jenny Sandra Beltran Bautista before the
Provincial Headquarters of the Judicial Police of Pichincha on February 19, 2004 ( evidence file ,folio s 2697 a nd 2698 );
Statement made by  José Luis Borja Quishpe  before the Provincial Headquarters of the Judicial Police of Pichincha on
February 19, 2004 ( evidence file , folio s 2699 and 2700); Statement made by  Luis Alfonso Veloz Amuguimba before
the Provincial Headquarters of the Judicial Police of Pichincha on February 19, 2004 ( evidence file , folio s 2701 a nd
2702 ), and Statementmade by  Richard Gonzalo Ganchozo Mendoza  before the Provin cial Headquarters of the Judicial
Police of Pichincha on February 17, 2004 ( evidence file , folio 2434).

94 Cf. Record of search of the  site of the facts  of February 17, 2004 ( evidence file ,folio 2421), and Expert report
on search ofthe site of the facts  of October 18, 2004 ( evidence file , folios 7123 to 7126).

9% Cf. Statement made by Rommel Petronio Artieda Maruri before the Provincial Headquarters of the Judicial
Police of Pichincha on February 17, 2004 ( evidence file , folios 2693 and 2694 );

9% Cf. Forensic dental report of July 13, 2005 ( evidence file , folios 7231a nd 7232).

o7 Cf. Brief filed by Zoila Chimbo Jarro  before the Pichincha District Prosecutor on November 26, 2004 ( evidence

file, folios 7128 a nd 7129); Undated brieffiledby  Zoila Chimbo Jarro  before the Pichincha District Prosecutor (evidence
file, folios 7130 a nd 7131); Undated brief filed by Zoila Chimbo Jarro  before the Pichincha District Prosecutor
(evidence file , folios 7214 a nd 7215); Brief filed by Zoila Chimbo Jarro  before the Pichincha District Prosecutor on
July 4, 2005 ( evidence file , folios 7218 to 7221);
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indicated that he had taken several ofthe measures requested and that others would be taken
at the appropriate time. 98

50. OnAugust29, 2005, the Pichincha Prosecutor asked the 18th Criminal Court of Pichincha

to dismiss the complaint and to close itbased on article 38  of the Code of Criminal Procedure. 99
The Prosecutor i ndi cat edmeitisimpossibletodiscdver thowherealeonts t
of the disappeared person. o' On September 12, 2005 , the 18th Criminal Judge of Pichincha
granted the complainant 72 hours to respond to this request. 101 Mrs. Chimbo Jarro asked the
judge not to dismiss the com plaint; accordingly, on September 27, 2005, the judge ordered
that the file be forwarded to the senior prosecutor , for consultation, and so that the latter
could revoke or ratify the dismissal. 102 On July 13, 2006, the Pichincha Provincial Prosecutor

ratfied the request to close the investigation because,

the case file, [ é Jit has not been possible to determine the existence of an offense of any
kind. 0! Consequently, on July 19, 2006, the Pichincha 18th Criminal Court ord ered that the
case be closed. 1%4

F. Compilaint filed before the Ombudsman

51. Inparallel , on April 2, 2004, the Fundacion Regional de Asesoria en Derechos Humanos
(hereinafter AINREDH ¢) filed a complaint before the Ombudsman based on the disappearance
of Mr. Gu achala, addressed to the National Directorate for Defense of the Rights of Elderly
Persons and Persons with Disabilites  (DINATED) .1% Following various measures, on June 10,
2004 , in a communication to the hospital, DINATED expressed its concern owing to the failure
to communicate the  disappearance that had occurred between January 17 and 18, 2004 .1%

52. On September 27, 2004 , DINATED called a hearing, and this was held on October 5,
2004 , with the participation of Mrs. Chimbo and officials of the Julio Endara Hospital. 1°” On
October 7, 2004 , the director of DINATED issued a decisi on indicating that it would examine

the complaint insofar as it met the legal requirements .108

53. On November 26, 2004, the director of the Hospital sent DINATED a folder with
documents related to the disappearance of Mr. Guachala .1 On February 17, 2005, the
% Cf. Pichincha District Prosecutor . Decision of the Unit for Crimes against Life of July 7, 2005 ( evidence file ,

folios 7222 a nd 7223).

% Cf. Pichincha District Prosecutor . Decision of August 29, 2005 ( evidence file , folios 7247 a nd 7248).
100 Pichincha District Prosecutor . Decision of August 29, 2005 ( evidence file , folio 7248).

101 Pichincha 18th Criminal Court . Decision of September 12, 2005 ( evidence file, folio 7251).

102 Cf. Brief filed by Zoila Chimbo Jarro  with the Pichincha 18th Criminal Court on September 14, 2005 ( evidence
file, folios 7252 to 7255), and Decision of the Pichincha 18th Criminal Court of September 27, 2005 ( evidence file ,
folio 7256).

108 Decision of the Pichincha District Prosecutor  of July 13, 2006 ( evidence file , folio 7260).
104 Cf. Pichincha 18th Criminal Court . Decision of July 19, 2006 ( evidence file , folio 7261).

105 Cf. Decision of the Third Chamber of the Constitutional  Court of July 6, 2006 ( evidence file , folio 51), and
DINATED communication of  February 17, 2005 ( evidence file , folio 7216).

106 Cf. Communication of  the social worker ~addressedtothe Director of DINATED on June 30, 2004 ( evidence file ,
folio 5).

107 Cf. Order of September 27, 2004 ( evidence file , folio 2915 ) and Brief filed by INREDH on October 6, 2004
(evidence file , folios 2918 to 2920).

108 Cf. DINATED, decision of October 7, 2004 ( evidence file , folio 2917).

109 Cf. Communication of the Director of the Julio Endara Hospital of November 26, 2004 ( evidence file , folios
2923 to 2927).
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director of DINATED sent a communication to the Health Minister advising him that it would

take the pertinent steps to perform DNA testing on a corpse in the Police morgue, the cost to
be assumed by the Julio Endara Hospital. In this communication, the DINATED director
indicated the Atot al responsibility of |[ tahayedrbaspi t al ]

passed and it is still unresolved bec ause Zoila Chimbo Jarro [ é Jhas very limited financial
resources. 0 He also asked that Athe pertinent orders
appropriately. 0'% On April 7, 2005 , a forensic dental examination was performed on the corpse

with negative  results. 11!

G. Habeas corpus application

54.  On November 29, 2004, the Fundacion Regional de Asesoria en Derechos Humanos,

where Mrs. Chimbo had reported her sonb6s di sappear ahabeas, filed
corpus in favor of Mr. Guachala before the Mayor of Qu ito,indica tingthat f[t]he disappearance

occurred without either the patients, the doctors, or the security guards noticing the incident,

which constitutes inadmissible negligence by the health care personnel of a unit of the Ministry
of Public Health of Ecuador .0'* On December 14, 2004 , the Mayor of Quito ordered that Mr.
Guachald be fibrought before him on December 15, 2004, with the corresponding detention

order. 0% On December 15, 2004 , the director of the Hospital indicated that Mr. Guachala had
escaped on January 17 and that they had been unable to find him. The applicants explained
that the hospital was unable to present Mr. Guachal& and asked that the application for habeas
corpus be granted, because it was the appropriate guarantee to find a disappea red person. 14

55.  On April 27, 2005, INREDH filed a brief before  the Constitutional Court in which it

indicated that, since five months had passed without obtaining a response from the Mayor, it

appealed #Ato obtain a ruling by t he ofdugtset &t Theor t he
Constitutional Court  decided the appeal favorably on July 6, 2006 .**% 1t indicated that
mayor, in his capacity as constitutional judge to examine the guarantee of habeas corpus was

obliged to ensure compliance with the said provision and, since he had not issued a decision

in the case filed before him, he had left the party in a situation of de fenselessness, a situation

that must be rectified by the Constitutional Court  .0'*” The Constitutional Court  also indicated

that A {]he position taken by this Chamber, which is to leave valid alternatives open to the

disappeared person 6 s f gaisb éxtendsto the Ombudsman , the Public Prosecution Service

and any other state institution that is legally bound to contribute its efforts to coordinate
actions in order to discover the whereabouts of Luis Guachala Chimbo, and none of them may
close its investigation and execution procedures until the case has finally been resolved. o8

110 Cf. DINATED , Order of February 17, 2005 ( evidence file , folios 2931 a nd 2932) .

1 Cf. Report of the Head of Stomatology, "Julio Endara" Psychiatric Hospital of April 7, 2005 (evidence file , folio
2936).
112 Cf. Application for habeas corpus filed by INREDH before the Mayor of the Metropolitan District of Quito

(evidence file , folios 3214).

113 Cf. Decision of the Metropolitan Mayor of Quito of December 14, 2004 ( evidence file, folio 3217).

114 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1810).
115 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1810).
116 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1815).
17 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1811).
18 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1815).
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The Constituti onal Court orde red that the case file be returned to the Mayor for the pertinent
effects. 11°

H. Second investigation of the facts

56. According to the case file, no measures were taken between July 2006 and November

2009. On November 4, 2009, the Prosecutor opened an investigation and initiated the
preliminary inquiry into the disappearance of a person, ordering that statements be taken

from those who were aware of the incident, and the inspection of the site of the facts. 120
According to the State, the investigation was re -opened in compliance with the Constitutional

Court6s ruling2006. July 6,

57. On November 27, 2009, the Homicide Brigade of the Pichincha Judicial Police required
the director of the Hospital to forward a list of all the personnel who were working t here in
2004 12

58. On May 16, 2013, the Judicial Police of the Metropolitan District of Quito advised that a

working meeting had been held to coordinate activities in the investigations into the

whereabouts of Mr. Guachala attended by Mrs. Chimbo , the Legal Ad viser of the Ministry of

Internal Affairs, and delegates of the National Directorate of the Judicial Police . During this

meeting, the Legal Adviser of the Ministry of Internal Affairs stipulated that the investigations

should continue and asked Mr. Guachal §6s mother to go to the Office of F
to provide her son&®s biometric dat a.

59. Between October 16, 2013, and August 25, 2020, the Prosecutor ordered that

information regarding Mr. Guachal 8 Chimbob6s whereabout s
and private institutions and conducted several investigation procedures. These included, in

particular: a request to INTERPOL to issue a yellow notice and to ask Peru, Colombia and

Venezuela to report Mr. Gua c?® thé (A estimyiofghe skeéletonsyanda c t i vi t y ;
osseous remains of three unidentified male corpses recorded as NN [ unidentified ] with similar

characteristicstothe pr  esumed victim  for comparison with samples provided by the presumed

vi cti mos msearthefrthe Julio Endara Psychiatric Hospital and seizure of documents

and evidence; ?° expert appraisals of documents to determine whether alterations had been

madetoMr . Guachal 86s handwritten medical recordbpsic]l,shi ft ¢
2004, and work schedule records; * compari son of the presumed victimoés

119 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1815).
120 Cf. Decision of the Prosecutor General of November 4, 2009 ( evidence file , folio 1776).

121 Cf. Communication of the Homicide Brigade of the Pichincha Judicial Police of November 27, 2009 ( evidence
file , folio 1778).

122 Cf. Report forwarded to the Head of the Judicial Police of the Metropolitan District  of Quito of May 16, 2013
(evidence file , folio 1780a nd 1781).

123 Cf. Decision of the Pichincha Provincial Prosecutor of October 16, 2013 ( evidence file , folio 2437).

124 Cf. Forensic Anthropology Report No. 005 -SOAF-2014 of January 31, 2014 ( evidencefile ,folios 2718 to 2722),
and DNA Report of the  Pichincha Department of Forensic Medicine of April 21, 2014 ( evidence file , folios 3060 to
3064).

125 Cf. Ruling of the judge of the Criminal Guarantees Judicial Unit with Competence for Flagrant Offenses of the

Metropolitan D istrict of Quito , province of Pichincha , of June 13, 2014 ( evidence file , folio 3089);  Search record of
June 18, 2014 ( evidence file ,folios 3205a nd 3206), and Report on Investigation No. 945 of the National Directorate

for crimes against  life, violent deaths, disappearances, extorsion and kidnapping of the National Police  of Ecuador ,
June 25, 2014 ( evidence file , folios 3169 to 3179).

126 Cf. Forensic Documentation Report No. 396 of the Pichincha Criminalistics Department of July 17, 2014
(evidence file , folios 3283 to 3297), and Forensic Documentation Report No. 840 of the Pichincha Criminalistics
Department of August 12, 2015 ( evidence file , folios 6545 to 6569).
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AFIS system with the prints of un  identified male corpses since January 2004; '?” search and
evidence gathering activities in numerous places, 128 and reception of diverse statements. 129

60. In addition , on January 31, 2019, a search was made with ground penetrating radar in

areas surrounding the hospital by police officers from the Special Operations Group and the

Dog Training Center, with three handlers and two dogs trained in finding skeletal remains, 130

with negative results. The State regdorotpeech.tohat #Athe i n\

VI
MERITS

61. The instant case relates to the alleged forced hospitalization  of Mr. Guachala Chimbo,

and the medical treatment he received in a public psychiatric hospital, as well as the presumed

v i ct isubgeguent disappearance one week after his admittance to that hospital. The case

al so relates to the investigation of Mr. Guachal 8 Chin
faced by the presumed victimés family following his di:

62. Based on the allegations of the parties and the Commission in the instant case, the Court
will now set out: (1) general considera tions on the right to equality and non -discrimination,
and will examine (2) the rightsto recognition of juridical personality , life, integrity , personal
liberty , dignity , privacy , access toinformation and health ; (3) therightsto judicial guarantees
and judicial protection , and (4) therightto personal integrity  of the members of Mr. Guachala
Chi mbobés. family

VIl-1
GENERAL CONSIDERATIONS ON THE RIGHT TO EQUALITY 131 AND NON -
DISCRIMINATION 132

A. Arguments of the parties and of the Commission

63. The Commission underlined that  Mr. Guachala Chimbo had a mental disability. It
argued that the medi cal c estete@ypesvegasding tmefabilityefpecsend by i
with mental disability to make autonomous decision about their health ; hospitalization and
medication without their consent are clear expressions of the predominance of discriminatory

treatment in the mental health services that deprive those with some type of mental disability

of the ability to take decisions regarding thei r own body and health. 0 In this way fiEcuador
restricted Mr. Guachal §806s hospitgahizationtbased derclusivelye on dis hi s

disability, which is a form of discrimination . 0 Accor the @ogimission, the case of Mr.

Guachalad is consistent with  t he fAprobl ems identified by the [ Commi!t
Persons with Disabilities] relating to the existence of the model of substitute decision -making,

and the institutionalization of persons with disabilities without their consent in mental health

facilities and without giving the m the support needed so that they are able to give this

consent .0 The said Committee noted that the Organic Act on Disabilities #fAre

127 Cf. Human Identity Report (Fingerprints ) No. 442 -2014 of the Technical and Scientific Subdirectorate of the
Judicial Police of July 22, 2014 ( evidence file , folios 3301 to 3306).

128 Cf. Investigation reports of the National Directorate for crimes against life, violent deaths, disappearances,

extorsion and ki  dnapping of the National Police of Ecuador ( evidence file , folios 3053 to 8453).

129 Cf. Internal investigation file (evidence file , folios 3188 to 7933).

130 Cf. DINASED Investigation Report of February 13, 2019 ( evidence file , folios 8266 to 8272), and Report of the
Ecuadorian Space Institute of February 12, 2019 ( evidence file , folios 8278 to 8286).

131 Article 24 of the Convention

132 Article 1(1)  of the Convention
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and understanding of disability that are based on a medical approach [ é Twhich] emphasizes

their | imited abilities and neglects the social and re
the civil |l egi sl ati on Apr ov indlkeng mddel through tsewdeoftrales ut e deci s
such as guardians and wards, and that there i s no i mmediate plan to reform |
a supported decision -maki ng model . 0 Regarding the medical treat
Chi mbo received without his consent, the Commission ard

regard was éandiefs ecls adoreeption of mental disorders that automatically equates

them with disability and, in turn, a conception of persons with mental disability that assumes

they have no autonomy to make decisions regarding their own health and treatment, which

constitu tes a form of discrimination. ol t al so underscored that ALuis Edu
poverty [ € Jconstituted an additional factor of vulnerability, and exemplified a situation of

di scrimination. 0

64. The representatives argued t hat fithe structural di scrimination
person of Luis Guachald isbhased [ élon a bi ol ogi cal and medical paradi
persons with disabilities ar e c¢ onrathedtleana ds uibajne cotb joefc t1 a wo,r
which,hdiicmage of Luis Eduardo, resulted in the | oss of
t hat t he Organic Act on Di sabilities Aidi stinguishes p
permanent or temporary nature of their disabilit y. In addition, it identifies four types of

di sability: (a) physical; (b) mental and psychol ogical;

indicated that, in 2014 and 2019, the Committee on the Rights of Persons with Disabilities had
fexpressed its concern t meddisahBilityineaccardanchwitd n the prirciplési

of Convention on the Rights of Persons with Disabilitie
suffered by Mr. Guachala, as a systematic process that violated human rights, constitutes, per
se, an action of violence linkedtosocio -economi c inequalities. o

65. The State argued thatthe Organic Act on Disabilities is adapted to the United Nations
Convention on the Rights of Persons with Disabilities, so that the allegation of the existence

of a structural discrimi  natory pattern was inappropriate and lacked practical support. In
addition, it explained that Athe Ecuadorian Civil Code
intellectual disability are absolutely incapable. In addition, persons with disability may, ba sed

on their condition, be subject to processes of i nterd
speci fic case, it indicated that Athere has been no vi
personality and, in particular, discriminatory treatment aga inst him on the grounds argued by

the Commission .0 The St ate also indicated t haWr. Guacha®h wase at ment
aimed at ensuring his well ~ -being and right to health, so that it is absurd to affirm that this

could have been discr i mi nExuador gtressed tat finb dosumenbin the

case file reveals discriminatory treatment or the violation of rig hts. o

B. Considerations of the Court

66. Intheinstant case , the Court notesthat Mr. Guachald Chimbo suffered from epilepsy,
did not have continuous access to the necessary treatment for this illness, and displayed

psychotic symptom that could be related to ep ilepsy (supra paras. 26 and 29). There is no
dispute between the parties that, at the time of his confinement in the Julio Endara Hospital
Mr. Guachald Chimbo was a person with a disability. 133 For this reasons, the Court finds it
pertinent to begin the examination of the merits of this case based on the scope of the principle

of equality and non  -discrimination in relation to persons with disabilities.

133 Mr. Guachald Chimbo suf fered from epilepsy. In 2004, he was diagnosed wit!l
owing to brain dysfunction, o6 and he faced different barriigers in his
participation in society. Cf. Medical record of the Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file ,

folio 3), and Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 20).
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67. Article 1(1) of the Convention establishes that ftlhe States Parties to this Convention
undertake to respect the rights and freedoms recognized here in and to ensure to all persons
subject to their jurisdiction the free and full exercise of those rights and freedoms, without any
discrimination for reasons of race, color, sex, language, religion, political or other opinion,

N

national or social origin,ec ~ onomic status, birth, or any other social condition. 0

68. The Court has established that  Article 1(1) of the Convention is a general provision the

content of which extends to all the provisions of the treaty and establishes the obligation of

the States Partie s to respect and to ensure the free and full exercise of the rights and freedoms
recognized therein fiwithout any discrimination. o6 I n ot
it takes, any treatment that may be considered discriminatory in relation to t he exercise of any

of the rights guaranteed in the Convention is per se incompatible with this instrument. 134

69. Bearing this in mind, the Court will now examine: (1) whether disability can be
considered a category protected by Article 1(1) of the American Convention , and (2) what
general obligations  do the States have with regard to persons with disabilities.

B.1 Disability as a category protected by Article 1(1) of the Convention

70. The Court has established that human rights treaties are living instruments, the
interpretation of which must evolve with the times and current circumstances. 135 This evolutive
interpretation is consequent with the general rules of interpretation established in Article 29
of the American Convention , as well as those established by the Vienna Convention on the

Law of Treaties. 1%

71. The specific criteria based on which discrimination is prohibited according to Article 1(1)

of the American Convention does not represent an exhaustive or restrictive list, but m erely an

illustrative  one. The wording of this article leaves the criteria open by including the phrase

fany other soci al conditiono for the incorporation of
indicated. ¥

72. Therefore, when interpreting the phrase fiany other social condition 0 of Article 1(1) of
the Convention , the most favorable alternative to protect the rights recognized by this treaty
should be chosen based on the principle of the norm most favorable to those concerned. 138

134 Cf. Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica , Advisory Opinion
OC-4/84, January 19, 1984. Series A No. 4 , para. 53, and Case of Atala Riffo and daughters v. Chile. Merits,
reparations and costs . Judgment of February 24, 2012. Series C No. 239, para. 78.

135 Cf. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process
of Law , Advisory Opinion OC -16/99, October 1, 1999. Series A No. 16 , para. 114, and Case of Atala Riffo and
daughters v. Chile, supra , para. 83.

136 Cf. Advisory Opinion OC-16/99, supra, para. 114 and Case of Atala Riffo and daughters v. Chile, supra , para.
83.

137 Cf. Advisory Opinion OC-16/99 , supra, para. 115, and Case of Atala Riffo and daughters v. Chile, supra , para.
85.

138 Cf. Advisory Opinion OC-16/99, supra, para. 115, and Gender Identity, and Equality and Non - Discrimination
with regard to Same -Sex Couples. State Obligations in relation to Change of Name, Gender Identity, and Rights

deriving from a relationship between Same -Sex Couples (Interpretation and scope of Articles 1 1), 3,7, 11(2), 13,
17,18 and 24, in relation to Article 1, of the American Convention on Human Rights). Advisory Opinion OC -24/17 of
November 24, 2017. Series A No. 24 , para. 67.
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73. Under the inter -American system, since its inception with the American Declaration of
the Rights and Duties of Man adopted in 1948, the rights of persons with disabilities have been
defend ed.*

74. Subsequently, the Additional Protocol to the American Convention in the Area of
Economi ¢, Social and Cultural Rights ~ ("Protocol of San Salvador" 149), inits Article 18, indicate d
that @ §]veryone affected by a diminution of his physical or mental capacities is entitled to

receive special attention designed to help him achieve the greatest poss ible development of

N

his personality. 0

75. Then, in 1999, the Inter -American Convention on the Elimination of All Forms of
Discrimination against Persons with Disabilities 141 (hereinafter AIACDIS ¢) indicate d in its
Preambl e that the St atthats peBans with disabiliteghavie thé same héiman
rights and fundamental freedoms as other persons; and that these rights, which include

freedom from discrimination based on disability, flow from the inherent dignity and equality

of each person .0

76. Under the un iversal human rights system, on different occasions the United Nations

General Assembly has stressed that a person may not be discriminated against due to a
disability. 2 The Committee on Economic, Social and Cultural Rights has classified disability

as one of the prohibited categories of discrimination contemplated in Article 2(2)*% of the
International Covenant on Economic, Social and Cultural Rights, including it under fior other
status. o'

77. The Convention on the Rights of the Child, which entered into force on September 2,
1990 , was the first treaty of the universal system to explicitly include disability as one of the

protected categories within its article that prohibits discrimination. 145 Subsequently, on May
3,2008, the Convention on the Rights of Persons with Disabilities  (hereinafter ACRPDO )entered

139 Article XVI of the American Declaration of the Rights and Duties of Ma n establishes:  Every person has the right
social security which will protect him from the consequences of unemployment, old age, and any disabilities arising
from causes beyond his control that make it physically or mentally impossible for him to earn a living .

140 Article 18 ( Protection of the Handicapped ) of the Additional Protocol to the American Convention in the Area

of Economic, Social and Cul tur al Ri ght s, 0 Pvergoneaffectdd bycafdimiButiom Sal vador , o
of his physical o r mental capacities is entitled to receive special attention designed to help him achieve the greatest

possible development of his personality. The States Parties agree to adopt such measures as may be necessary for

this purpose and, especially, to: (a) Undertake programs specifically aimed at providing the handicapped with the
resources and environment needed for attaining this goal, including work programs consistent with their possibilities

and freely accepted by them or their legal representatives, as the case may be; (b) Provide special training to the
families of the handicapped in order to help them solve the problems of coexistence and convert them into active

agents in the physical, mental and emotional development of the latter; (c) Include the ¢ onsideration of solutions to
specific requirements arising from needs of this group as a priority component of their urban development plans; (d)

Encourage the establishment of social groups in which the handicapped can be helped to enjoy a fuller life.

141 Inter -American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities ,
AG/RES. 1608 (XXIX -0/99).

142 Cf. Standard Rules on the Equalization of Opportunities for Persons with Disabilities adopt ed by the United
Nations General Assembly, 48th session, annex to Resolution 48/96 of December 17, 1991.

143 Article 2(1) of the International Covenant on Economic, Social and Cultural Rights: The States Parties to the
present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social

origin, property, birth or other status.

144 Cf. Committee on Economic,  Social and Cultural Rights , General Comment No. 5 : Persons with Disabilities
E/1995/22, December9, 1994, para. 5, and Committee on Economic, Social and Cultural Rights , General Comment
No. 20: Non-discrimination in economic, social and cultural rights , E/C.12/GC/20, July 2, 2009, para. 28.

145 Article 2 of the Convention  on the Rights of the Child , and Committee on the Rights of the Child, General
Comment No. 9: The rights of children with disabilities , CRCI/C/GC/9, February 27, 2007, para. 2.
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into force, establishing non -discrimination  as one of its general principles and prohibiting all
disability -based discrimination .46

78. Specifically in  Ecuador, article 23 of the 1998 Constitution, in force at the time of the
events, established that

Equality before the law. Everyone shall be considered equal and shall enjoy the same rights,

freedoms and opportunities, without discrimination due to birth, age, sex, ethnic ity , color,
social origin, language, religion, political affiliation, economic status, sexual orientation,

health, disabilities or difference s of any other type  [underlining added] .47

79. Taking into account the general obligations to respect and to ensure rights establishe d
in Article 1(1) of the American Convention , the interpretation criteria stipulated in Article 29
of this Conven tion, and the provisions of  the Vienna Convention on the Law of Treaties, the
Inter -American Convention on the Elimination of All Forms of Disc rimination against Persons
with Disabilities , the Convention on the Rights of Persons with Disabilities and other
international instruments (supra paras. 70 to 77), the Inter -American Court affirms that
disability is a category protected by the American Convention . Accordingly, the Convention
prohibits any law, act or practice that discriminates based an i ndi vreallar percéied
disability. Consequently, no domestic legal norm, decision or practice, either by state

authorities or by pri  vate individuals, may reduce or restrict in a discriminating way the rights

of a person based on his or her disabilities.

B.2 General obligations with regard to persons with disabilities

80. Persons with disabilities are entitted to the rights established in the American
Convention . The obligation to respect human rights recognized in the Convention concerns all
those who act in the name of the State, especially if they act in the capacity of state organs,

so that any possible violations committed by the latte r are directly attributable to the State.

The obligation to ensure the free and full exercise of the said rights means that the State is

responsible for their violation by third parties if it has not adopted the essential measures to

prevent their infringe  ment or to make this cease, redressing the harm caused. And the
foregoing with regard to any person who, for any reason or circumstance, is subject to its

jurisdiction. 148

81. In light of the obligation not to discriminate, States are also obliged to adopt posit ive
measures to reverse or change any discriminatory situations that exist in their societies which
affect a determined group of individuals. This entails the special duty of protection that the

State must exercise as regards actions and practices of third parties who, with its tolerance

or acquiescence, create, maintain or encourage discriminatory situations. 149

146 CRPD, Article s 3 and 5.

47 Constitution of the Republic of Ecuador, 1998, article 23.3 ( evidence file , folios 8793 and 8794). Similarly, see
Constitution  of the Republic of Ecuador, 2008, article 11.2 ( evidence file , folio 8863). Also, Disabilities Act 2001,
article 3 (‘evidence file , folio 9100).

148 Case of Azul Rojas Marin et al. v. Peru. Preliminary objections, merits , reparations and costs . Judgment of
March 12, 2020. Series C No. 402, para. 87.

149 Cf. Juridical Condition and Rights of the Undocumented Migrants , Advisory Opinion OC -18/03, September 17,
2003. Series A No. 18, para. 104, and Case of the Workers of the Fireworks Factory of Santo Antonio de Jesus and
their families v. Brazil . Preliminary objections, merits , reparations and costs . Judgment of July 15, 2020. Series C No.
407, para. 186.
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82. The IACDIS establishes a list of obligations that States must meet in order i & prevent
and eliminate all forms of discrimination against persons with disabilities and to promote their
full integration into society. 0% Ecuador ratified this convention on March 18, 2004 151

83. Meanwhile, the CRPD establ ishes the following general principles in this regard : (i)

respect for inherent dignity, individual auto nomy including the freedom to me
choices, and independence of persons; (i) non -discrimination; (iii) full and effective

participation and inclusion in society; (iv) respect for difference and acceptance of persons

with disabilities as part of human diversity and humanity; (v) equality of opportunity; (vi)

accessibility; (vii) equality between men and women, and (viii) respect for the evolving

capacities of children with disabilities and respect for the right of children with disabilities to

preserve their identities. 152 Ecuador ratified this convention on April 3, 2008 .1%3

84. The IACDIS define stheterm fi d abdites basia physi cal, mental, or sensol
whether permanent or temporary, that limits the capacity to perform one or more essential

activities of daily life, and which can be caused or aggravated by the economic and social

environment. o' While the CRPD establ ishes that persons with disabilities  finclude those who

have long -term physical, mental, intellectual or sensory impairments which in interaction with

various barriers may hinder their full and effective participation in society on an equal basis

wit h others .o™°

85. In this regard, the Court observ es that, these conventions take the social model into
account to address disabilities, and this means that disability is not defined exclusively by the

presence of a physical, mental, intellectual or sensorial impairment, but interrelates this with

the barriers or limitations that exist in the social environment that prevent the individual from

being able to exercise his or her rights effectively. 156 persons with functional diversity regularly
face physical, archi tectural, communicative, attitudinal or socio -economic limitations or
barriers in society. %7

86. To comply with the special obligations of protection for all those who are in a vulnerable

situation, it is essential that States adopt positive measures, to be de termined based on the
particular needs for protection of the subject of law, due to his or her personal condition or

specific situation, such as being a person with disabilities. %8 Therefore, States have the
obligation to encourage the inclusion of persons with disabilities by ensuring equal conditions,

150 Article 1l of the Inter -American Convention on the Elimination of All Forms of Discrimination against Persons
with Disabilities

151 Informa tio n available on the webpage of the Department of International Law of the Organization of American
States at : https://www.oas.org/juridico/spanish/firmas/a -65.html _ (last consulted on November 20, 2020).

152 Article 3 ofthe CRPD.

153 Information  available on the United Nations webpage at : https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV -15&chapter=4&clang=_en __, (last consulted on November 20, 2020)

154 Article | ofthe IACDIS .
155 Article 1 ofthe CRPD.

156 Case of Furlan and famil y v. Argentina. Preliminary objections, merits , reparations and costs . Judgment of
August 31, 2012. Series C No. 246, para. 133, and Case of Chinchilla Sandoval et al. v. Guatemala. Preliminary
objection, merits , reparations and costs . Judgment of February 29, 2016. Series C No. 312, para. 207.

157 Cf. Case of Furlan and family v. Argentina, supra , para. 133, and Case of Chinchilla Sandoval et al. v.
Guatemala , supra, para. 207.

158 Cf. Case of Ximenes Lopes v. Brazil. Judgment of July 4, 2006. Series C No. 149, para. 103, and Case of
Chinchilla Sandoval etal.v. Guatemala , supra, para. 208.

24


https://www.oas.org/juridico/spanish/firmas/a-65.html
https://treaties.un.org/Pages/%20ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
https://treaties.un.org/Pages/%20ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en

opportunities and participation in all spheres of society, 159 to ensure that any legal or de facto
limitations are dismantled. Consequently, States must promote social inclusion practices and
adopt positive dif ferentiation measures to removes such barriers. 160

87. The Court holds that persons with disabilities are often subject to discrimination based
on their condition . Therefore, State must adopt the necessary legislative, social, educational,

labor or any other measures to eliminate all disability -based discrimination and to promote

the full integration of persons with disabilities into society. 161 |n this regard, the Comm ittee

on Economic, Social and Cultural Rights has emphasized that Stateshave t he obl itgati on
take appropriate measures, to the maximum extent of their available resources, to enable

[persons with disabilities] to seek to overcome any disadvantages, in terms of the enjoyment

of the rights specified in the Covenant, flowing from their disability. 0162

88. Onthispoint , the CRPD establ ishes that disability -based discrimination also occurs when
reasonable accommodation is denied. The Convention defines reasonable accommodation as:

necessary and appropriate modification and adjustments not imposing a disproportionate or
undue burden, where needed in a particular case, to ensure to persons with disabilities the
enjoyment or exercise on a  n equal basis with others of all human rights and fundamental
freedoms 163

89. The Court notes that these standards are also established in the 1998 Constitution  of
Ecuador , in force at the time of the facts ,which i ndi cates that fApriorita, prefe
attentiono wild.l be given to persons with disabilities
group, %% and also that

Article 53. The State shall ensure the prevention of disabilities and also guarantee

comprehensive care and rehabilitation for persons with disabilities ; particularly in cases of

poverty. Together with society and the family, it shall assume responsibility for their social
integration and equality of opportunities

The State shall establish measures that guarantee persons with disabilitie s the use of goods
and services, especially in the areas of health, education, training, work and recreation, a S
well as measures that eliminate barriers to communication , and architectural, urban and
transport accessibility barriers, that hinder their mob ilization. Municipalities shall be obliged
to adopt these measures within the sphere of their responsibilities and constituencies. Persons
with disabilities  shall receive preferential treatment to obtain credits, and for tax reductions

and exemptions  pursuant to the law. The right of persons with disabilities is recognized to
alternative means of communication, such as the Ecuadorian sign language for the deaf,

oralism, Braille, and others. 165

159 Cf. Case of Furlan and family v. Argentina , supra, para. 134, and Case of Chinchilla Sandoval et al. v.
Guatemala , supra, para. 208. Seealso , Article 5 ofthe Standard Rules on the Equalization of Opportunities for Persons
with Disabilities

160 Cf. Case of Furlan and family v. Argentina, supra, para. 134, and Case of Chinchilla Sandoval et al. v.
Guatemala , supra, para. 208. See also , Committee on Economic, Social and Cultural Rights , General Comment No.
5: Persons with disabilites , E/1995/22, December 9, 1994, para. 13.

161 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 105, and Case of Chinchilla Sandoval etal.v. Guatemala ,

supra, para. 44.

162 Cf. Committee on Economic, Social and Cultural Rights , General Comment No. 5: Persons with disabilities
E/1995/22, December9, 1994, para. 5.

163 Article 2 of the CRPD .
164 Constitution of the Republic of Ecuador, 1998, article 47 ( evidence file , folio 8800).

165 Constitution  of the Republic of Ecuador, 1998, article 53 ( evidence file , folio 8801), and Constitution of the
Republic of Ecuador, 2008, article 47 ( evidence file , folio 8876).
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90. The Court also notes that the facts of the instant case occur red while Mr. Guachala
Chimbo was institutionalized in a psychiatric hospital. In this regard , the Court underscores
that, in institutional environments, whether in public or private hospitals, the medical staff

responsible for the care of the patients exe rcise strong control or authority over the persons
in their custody. This intrinsic power imbalance between a person interned and those who are

in authority is exponentially greater in psychiatric institutions. 166 This means that, in the case

of psychiatric hospitals, States must exercise strict oversight of such establishments. States
havethedutyto ensure andtomonitor thatthe right of the patients to receive decent, humane

and professional treatment and to be protected against exploitation, abuse and humiliation is
respected in all public or private psychiatric institutions. 167

91. Additionally, the Court notes that a social environmental assessment made by the
Pichincha Prosecutor determi ned t ha thashhsufficieBtinaombd al 8 Chi m
to cover its basic needs, such as subsistence, health, housing [and] recreation .0'8 Also, the
lack of financial resources prevented the presumed victim from having access to the
medication he needed to treat his epilepsy. The Court considers that, in the case of Lu is
Eduardo Guachald Chimb o, if the di verse grounds for discrimination alleged in th is case are
verified, different factors of vulnerability or sources of discrimination associated with his

condition as a person with disabilities and his financial situation T owing to the situation of
extreme poverty in which he lived I had coalesced intersectionally. Thus, the Court stresses
that the lack of financial resources may hinder or preclude access to the medical care required

to prevent possible disabilities or to prevent or reduce the appearance of new disabilities.

Based on the foregoing, the Court has indicated that the positive measures that States must

take for persons with disabilities living in poverty include those necessary to prevent all forms

of avoidabl e disabilites and to accord persons with disabilities preferential treatment
appropriate to their condition. 169
VIl-2

RIGHTS TO RECOGNITION OF JURIDICAL PERSONALITY ,10 LIFE, 't INTEGRITY 172
PERSONAL LIBERTY ,'® DIGNITY AND PRIVACY ,'* ACCESS TO INFORMATION 70
AND HEALTH ,'® IN RELATION TO THE OBLIGATION TO RESPECT AND TO ENSURE

RIGHTS "7 AND THE OBLIGATION TO ADOPT DOMESTIC LEGAL PROVISIONS 178

166 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 107.

167 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 108.

168 Cf. Social Environmental Assessment of November 10, 2014 ( evidence file , folio 4333).

169 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 104.

170 Article 3 of the Convention

1 Article 4 of the Convention

172 Article 5 of the Convention

173 Article 7 of the Convention

174 Article 11 of the Convention

175 Article 13 of the Convention

176 Article 26 of the Convention

S Article 1(1) of the Conve ntion .

178 Article 2 of the Convention
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A. Arguments of the parties and the Commission

92. The Commission pointed outthat Mr. Guachald was a person with a mental disability.

Regarding Mr. Guachala 6 s h o s pi t,dhke Canaissioo nemphasized that this was carried

out with his motherds authorization and based on the e
authorities of the possible consequences of hi s cognitive or psychosoci
Therefore, Mr. Guachala never gave his consent to be hospitalized and there is no record that

the State made any assessment to determine that this was not possible, or provided the

necessary support to enable Mr. Guachala to give his consent. In addition, the Commission

emphasized that the actions of the medical center were influenced by a stereotype according

to which persons with mental disabilities are unable to take autonomous decisions regarding

their hea Ith. It added that the State had not offered any type of evidence to justify an

emergency situation and to rule out that the hospitalization occurred owing to his disability.

Furthermore, there is no record that his mother was advised about the different treatment

alternatives and their consequences, or given any information in order to obtain her informed

consent. On this basis, the Commission concluded that the State had violated the rights to

recognition of juridical personality , personal liberty , non -discrimination, access to information

to give consent in health  -related matters, and health.

93. Regarding the treatment that Mr. Guachala received , the Commission alleged that fithe
medical center performed an unjustified paternalistic intervention because, by limiting his
legal capacity without seeking to obtain his prior, free, full and informed consent, it restricted

Mr . Gu a c health 8n@l s integrity and  his autonomy to take a decision about his mental
health through the medical treatment provided. 0 Likewis e, Mr. Guachala Chimbo was not
advised about and his consent was not sought as regards the treatment he received, and he

was not provided with support so that he could give this consent. Moreover, the State failed

to provide treatments other than non -conse nsual medication and institutionalization.
Additionally, the Commi ssion indicated that Athe Ecuad
Mr . Gu acdisappedraree , or di scover his fate or whereabouts. o

was evidence indicating At hat hi s f athathediedu lindthe lzamtext of the treatment
received from the State and that this was subsequently concealed. 0 Gi v e Mr. Guachata
Chimbo was i n the St atheCmmissions tpesuy ed that the State was responsible
for what occurred, because Ecuador has not provided a satisfactory and convincing explanation

to support its version that the presumed victim escaped from the hospital.

94. The representatives argued that the Ecuadorian State had not ensured Mr.
Guachala 6 s r todwéalth by providing the necessary and urgent services required by his
special situation of vulnerability as a person with disabilities. Regarding the quality of the

health services, they indicated that: (i) Luis Guachal& never had access to care appropr iate to

his situati on; (ii) one of the hospital empl oyees i ndi
the other interns; (iii) Mrs. Chimbo was informed that she should buy the medic ines and

articles of hygiene for Luis, and (iv) the patients were dressed in second -hand cloth ing.

Regarding the acceptability, they mentioned: (i) the delays in providing Mrs. Chimbo with

information on the condition, treat ment and e health y t(ii) ohe of her
mistreatment suffered by Luis when he was given an inject ion at the start of his

hospit alization, and (iii) at one time, Luis Guachald fell and his mother was informed a

posteriori . The representatives also indicated that: (i) after his fall on January 15, 2004, Mr.

Guachala Chimbo did not undergo a basic examin ation to determine his health status; (ii) he

received high doses of medication, and (iii) the Julio Endara Psychiatric Hospital did not have
protocols to follow in case of escapes. Based on the foregoing, the representatives argued that

the State had viol at ed Mr . Guachal 8 Chimbods right to health, [
American Convention in relation to Article 1(1) of this instrument. They also indicated that the
State had violated the right to juridical personality in relation to Article 1(1) of the Convention

because: (i) Luis Guachala ceased to be a subject of law who took decisions about his life and
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became an object of protection by the State which had the power to take decisions on all

aspects of his life, and (ii) the actions of the Ecuadori an State condemned Luis Eduardo to a

fici vil death, 0 mani fested byextremely ipergormislegal &ictiohsi t Yheof t a ki
representatives characteriz ed the disappearance of Mr. Guachald as a forced disappearance ,

and indicated that it is possible to presume that fAhe died at the hands
whose care he was, and that they hid his remains. o

95. The State i ndi cated that it Aratifies is position concul
opinions of Judges Vio Grossi and Sierra Porto int he case of Lagos del Campo v. Peru. Despite

this, the State argued that Athe international obligat
cultural rights are of a pr obospitadi zatiesnendtreatmenttevthiclcs o t hat At

Mr. Guachald was sub mitted at the request of his mother were the measures that could best

ensure his health based on the ¢ o u nt cirguinstances and the scientific standards at that

time.0l't added that Mr. Guachal 86s hospitalization had n
because fihis admittance to the hospital MhismborJmouested e
[ é Who consciously and voluntarily hospitalized her son so that he could receive psychiatric

treatment that would cure the probl emsometsiutl utiemdy da opnr i

free, full and informed consent that , hecessarily , had t o be provided owing to G
critical and serious situation, which Mrs. Chimbo Jarro herself described and ratified in her

sworn statement. o The State argued that Mr . Guachal 8§06
patient was suffering from psychotic sy mptomso and this constituted a <c
emergency, which justified the consent being given by his mother. Ecuador argued that the
hospital i zati on and the treatment applied to Mr. Guachal §
necessary and proportion at e measures to ensure hi 8 Guachdld hwam nd i nt e
always properly fed and kept clea nand received his medication opportune
stressed that ithere is no indication whatsoever that

within the anbfstphd atthrotee requirements for the constituti
have notbeen pr oved. 0

B. Considerations of the Court

96. The central dispute in the instant case relates to what happened to Mr. Guachala Chimbo

owing to hisillness  and, in particular, when receiving medical treatment in a public hospital in

2004. Therefore, the Court finds it pertinent to examine the hospitalization and the treatment

received by Luis Eduardo Guachala inthe Julio Endara Hospital in the context of the right to

heath . The events regarding Mr. Guachal 8 Chimbods all eged
wi || be examined taking into account, al so, t hile St ateo
and to integrity of th ose persons admitted to a public hospital.

97. Regarding the rightto health , the Court recalls that, taking into account that, pursuant
to Articles 34(i) ,*° 34(l) 8 and 45(h) ! of the OAS Charter, it is derived that the right to

179 Article 34(i) of the OAS Charter establ ishes: Member States agree that equality of opportunity, the

elimination of extreme poverty, equitable distribution of wealth and income and the full participation of their peoples

in decisions relating to their own development are, among others, basic objectives of integral development. To achieve

them, they likewise agree to devote their utmost efforts to accomplishing the following basic goals: [ € ]i) Protection

of man's potential through the extension and application of modern n

180 Article 34(1) of the OAS Charter establishes : Member States agree that equality of opportunity, the
elimination of extreme poverty, equitable distribution of wealth and income and the full participation of their peoples

in decisions relating to their own development are, among others, basic objectives of integral development. To achieve

them, they likewise agree to devote their utmost efforts to accomplishing the following basic goals: [ €X) Urban
conditions that offer the opportunity for a healthful, productive, a nd full life;

181 Article 45(h) of the OAS Charter establishes : i[t ] he Member States, convinced that mar
the full realization of his aspirations within a just social order, along with economic development and true peace,

28



health is included in this Charter , this Court in various preceden ts has recognized the right to
health as a right protected by Article 26 of the Convention .82 In addition, Article Xl of the

American Declaration  allows therighttohealth t o be i dentified when stating
has the right to the preservation of his health through sanitary and social measures relating
to [ é medical care, to the extent permitted by public and community resources .083

98. Similarly, Article 10 of the Protocol of San  Salvador establ ishes that everyone has the
right to health , understood to mean the enjoyment of the highest level of physical, mental

and social well -being , and indicates that health is a public good. 184 The same article  establishes

that, among the measures to ensure therightto health , St ates must [gnversabt e

i mmuni zation against t he pr i ncdiifpeyéntion andl &reatméendb ofs di sease
endemic, occupational and other diseases 0 a n[d]atisfiaction of the health needs of the

highest risk groups and of those whose povert y makes them the most vulnerable .0

99. The Court also notes a broad regional consensus in relation to consolidation of the right

to health , which is explicitly recognized in various Constitutions and internal laws of the States

of the region. % In this regard, it underscores that the right to health is recognized at the
constitutional level in Ecuador, both in the Constitution currently in force and in the
Constitution in force when Mr. Guachala Chimbo was hospitalized. 18

100. Health is a fundamental human right, essential for the satisfactory exercise of the other

human rights and everyone has the right to enjoy the highest attainable standard  of health
that allows them to live with dignity, understanding health not only as the absenc e of disease
or infirmity , but also as a state of complete physical, mental and social well -being derived

agree to dedicate every effort to the application of the following principles and mechanisms: [ é ]h) Development of
an efficient social security policy.o

182 Cf. Case of Poblete Vilches etal.v. Chile. Merits, reparations and costs . Judgment of March 8, 2018. Series C
No. 349, para. 106 and 110; Case of Cuscul Pivaral etal. v. Guatemala , supra, para. 99, and Case of Hernandez v.
Argentina.  Preliminary objection, merits , reparations and costs . Judgment of November 22, 2019. Series C No. 395,
para. 64.

183 American Declaration of the Rights and Duties of Man, Article XI.

184 Article 10 of the Protocol of San  Salvador establishes : 1.fEveryone shall have the right to health, understood

to mean the enjoyment of the highest level of physical, mental and social well -being. 2.Inorder to ensure the exercise

of the right to health, the St ates Parties agree to recognize health as a public good and, particularly, to adopt the

following measures to ensure that right: (a) Primary health care, that is, essential health care made available to all
individuals and families in the community; (b) Extension of the benefits of health services to all individuals subject to

the State's jurisdiction; (c) Universal immunization against the principal infectious diseases; (d) Prevention and
treatment of endemic, occupational and other diseases; (e) Education of the population on the prevention and
treatment of health problems, and (f) Satisfaction of the health needs of the highest risk groups and of those whose
poverty makes them the most vulnerable. o

185 The constitutional provisions of the States Parties to the American Convention  include : Barbados (art.  17.2.A);
Bolivia (art. 35); Brazil (art. 196); Chile (art. 19) Colombia (art. 49); Costa Rica (art. 46); Dominican Republic (art.
61); Ecuador (art. 32); El Salvador (art. 65); Guatemala (arts. 93 and 94); Hait i (art. 19); Honduras (art. 145);
Mexico (art. 4); Nicaragua (art. 59); Panam a (art. 109); Paraguay (art. 68); Per u (art. 70); Suriname (art. 36);
Uruguay (art. 44) , and Venezuela (art. 83).

186 Article 32 of the Constitution of the Republic of Ecuador currently in force  establishes that: H&galth is a right
guaranteed by the State and its realization is linked to the exercise of other rights, including the rights to water, food,

education, physical culture, work, social security, healthy environments and others that support a decent life. The

State shall ensure this right by economic, social, cultural, educational and environmental policies , and the permanent,
timely and inclusive access to programs, actions and services for the promotion and comprehensive care of health ,
sexual health and reproductive health . The provision of health care services shall be governed by the principles of
equity, universality, solidarity, interculturality, quality, efficiency, efficacy, prevention and bioethics, with a gender

and gener at i on al(evigemaeBle gefalids B86% cand 8870). Article 42 ofthe 1998 Constitution ofthe Republic
of Ecuador establishedthat : Tlile State shall ensure the rightto health , its promotion and protection by implementing

food safety, the provision of potable water and basic sanitation, promotion of healthy family, workplace and

community environments, and the possibility of permanent and uninterrupted access to health care serv ices based
onthe principlesof equi ty, universality, sol i déevidebcyfile dolios870% yanda88dD). ef f i ci ency 0
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from a lifestyle that allows the individual to achieve total balance. 7 Thus, the right to health
refers to the right of everyone to enjoy the highest level of physical, mental and social well -
being. 8

101. The general obligation to protect health translates into the state obligation to ensure

access to essential health services, ensuring effective and quality medical services, and to

promote the improvement o fthe p op ul a theatm.&% This right encompasses timely and
appropriate health care in keeping with the principles of availability, accessibility, acceptability

and quality, the application of which will depend on the prevailing c ircumstances in each
State. 1% Compliance with the State obligation to respect and to ensure this right must pay

special attention to vulnerable and marginalized groups, and must be realized progressively

in line with available resources and the applicable domestic laws. 191

102. The Court notes that specific obligations arise for the provision of health care in the case

of persons with disabilities . According to the 1998 Ecuadorian Constitution , in force when  Mr.
Guachald Chimbo was hospitalized , the State had to guarantee priority, preferential and
specialized access to integral health care and rehabilitation services to persons with

disabilities. 192

103. The Standard Rules on the Equalization of Opportunities for Persons with Disabilities
adopt ed by the United  Nations General Assembly in 1993, establish that :

Rule 2: Medical care
States should ensure the provision of effective medical care to persons with disabilities .

Rule 3: Rehabilita tion

States should ensure the provision of rehabilitation services to persons with disabilities in
order for them to reach and sustain their optimum level of independence and functioning. 193
104. The Convention on the Rights of Persons with Disabilities establishes that :

Article 25 - Health

States Parties recognize that persons with disabilities have the right to the enjoyment of the
highest attainable standard of health without discrimination on the basis of disability. States

Parties shall take all appropriate measures to ensure access for persons with disabilities to
187 Cf. Case of Poblete Vilches etal.v. Chile, supra , para. 118, and Case of Hernandez v. Argentina, supra, para.
76.
188 Cf. Case of Poblete Vilches etal.v. Chile,supra , para. 118. See, inter alia, Preamble tothe Constitution of the
World Health Organization (WHO), adopted by the International Health Conference held in New York from 19 June to
22 July 1946 , signedon 22 July 1946 , by the representatives  of 61 States (Off. Rec. WHO, 2,100), and entered into
force on 7 April  1948. Amendments adopted by the Twenty -sixth, Twenty -ninth, Thirty -ninth and Fifty -first World
Health Assemblies (resolutions WHA26.37, WHA29.38, WHA39.6 and WHAS51.23) came into force on 3 February 1977,
20 January 1984, 11 July 1994 and 15 September 2005 respe ctively and are incorporated in to the present text
Committee on Economic, Social and Cultural Rights , General Comment No. 14: The right to the highest attainable
standard of health , August 11, 2000, UN Doc. E/C.12/2000/4 , para. 12.
189 Cf. Case of Poblete Vilches etal.v. Chile, supra , para. 118, and Case of Hernandez v. Argentina, supra, para.
76.
190 Cf. Case of Poblete Vilches etal.v. Chile, supra , paras. 120 and 121, and Committee on Economic, Social and
Cultural Rights , General Comment No. 14: The right to the highest attainable standard of health , August 11, 2000,
UN Doc. E/C.12/2000/4 , para. 12.
191 Cf. Case of Cuscul Pivaral etal. v. Guatemala, supra, para. 39, and Case of Hernandez v. Argentina, supra,
para. 78.

192 Cf. Constitution of the Republic of Ecuador, 1998, article 23(3) and (20) and articles 42,47 and 53 (evidence
file, folios 8793, 8794, 8799, 8800 and 8801).

193 Cf. Standard Rules on the Equalization of Opportunities for Persons with Disabilities , adopt ed by the United
Nations General Assembly,  48the session, annex to Resolution 48/96, Article s2 and 3.
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health services that are gender -sensitive, including health  -related rehabilitation. In particular,
States Parties shall:

a) Provide persons with disabilities with the same range, quality and standard of free or
affordable health care and programmes as provided to other persons, including in the area
of sexual and reproductive health and population -based public health programmes;

b) Provide those health services needed by persons with disabilities specifically because
of the ir disabilities, including early identification and intervention as appropriate, and
services designed to minimize and prevent further disabilities, including among children

and older persons;

c) Provide these health services as close as possible to people 6s own communi

including in rural areas;

d) Require health professionals to provide care of the same quality to persons with
disabilities as to others, including on the basis of free and informed consent by, inter alia,
raising awareness of the human rights, dignity, autonomy and needs of persons with
disabilities through training and the promulgation of ethical standards for public and

private health care;

e) Prohibit discrimination against persons with disabilities in the provision of health
insuranc e, and life insurance where such insurance is permitted by national law, which
shall be provided in a fair and reasonable manner;

f) Prevent discriminatory denial of health care or health services or food and fluids on the
basis of disability. 1°4

105. Furthermore , the Committee on Economic, Social and Cultural Rights has underlined that
persons with disabilities should have access, without discrimination, to medical and social
services, and have rehabilitation services avai
sustain their optimum level of independence and functioning. 0'% Also, in its General Comment

on therightto sexual and reproductive health, it indicated that:

[ é Jreasonable accommodation must be made to enable persons with disabilities to fully

access s exual and reproductive health services on an equal basis, such as physically accessible

facilities, information in accessible formats and decision -making support, and States should
ensure that care is provided in a respectful and dignified manner that does not exacerbate
marginalization .1%

106. Asiit has reiterated in its recent case law, the Court considers that the nature and scope

of the obligations derived from the protection of the right to health inclu de aspects that may
be required immediately and those that are of a progressive nature. 197 In this regard, the
Courtrecalls that, regarding the former (obligations that may be required immediately), States

must adopt effective measures to ensure access without discrimination to the services
recognized by the r ight to health, ensure equality of rights between men and women and, in
general, advance towards the full effectiveness of the economic, social, cultural and
environmental rights (ESCER). Regarding the latter (obligations of a progressive nature),

194 Convention on the Rights of Persons with  Disabilities , adopted by the United Nations General Assembly on
December 13, 2006 , and entered into force on May 3, 2008, Article 25.

195 Cf. United Nations , Committee on Economic, Social and Cultural Rights , General Comment No.5: Persons with
disabilities , E/1995/22, December9, 1994, para. 34, and Committee on Economic, Social and Cultural Rights , General
Comment No. 14: The right to the highest attainable standard of health , August 11, 2000, UN Doc. E/C.12/2000/4 ,
para. 26. See also, Standard Rules on the Equalization of Opportunities for Persons with Disabilities , adopted by the
United Nations General Assembly, 48the session, annex to Resolution 48/96 , Article s2 and 3.

196 Committee on Economic, Social and Cultural Rights , General Comment No. 22: The right to sexual and
reproductiv e health , May 2, 2016, UN Doc. E/C.12/GC/22 , para. 24.

197 Cf. Case of Poblete Vilches et al.v. Chile, supra , para. 104, and Case of Hernandez v. Argentina, supra , para.
81.
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progress ive realization means that States Parties have the concrete and constant obligation

to advance as expeditiously and efficiently as possible towards the full effectiveness of the

said right, to the extent of their available resources, by legislation or othe r appropriate means.

In addition, there is an obligation of non -retrogressivity in relation to the rights realized . In
light of the above, the treaty -based obligations to respect and to ensure rights, as well as to

adopt domestic legal provisions (Articles 1(1) and 2), are essential to achieve their
effectiveness. 1%

107. Intheinstant case t he Cour't mu st examine the Stateos
t h

with its obligations to ensure respect for Mr. Guachala Chimbods r i ght ,inoel dian ol
the medical tr eatment he received while in the Julio Endara Hospital

108. The Court notes that, at the time of the facts, regulations existed with regard to the right
to health that guaranteed this right to everyone without distinction, 199 and established the

obligation to ensure  persons with disabilities access t o health service
preferential and special attention 0 (supra para. 102).

109. Based on the facts of the case and the a rguments of the parties and the Commission
the Court will examine: (1) the right to informed consent; (2) whether the medical treatment
that Mr. Guachala Chimbo received was appropriate according to standards concerning the

right to health ; (3) the Mr. Guachala Chimbo 6 s di s appeaad @4) cthe scope of
discrimina tion in this case.

B.1. The right to informed consent

110. Informed consent is a basic element of the right to health ;2% and the obligation to
comply with this is an obligation of an immediate nature. 201 This Court has indicated that the
violation of the  right to informed consent entails not only a violation of theright to health , but
also of therightto  personal liberty , therightto dignity and privacy , and the right of accessto

information .22 The Court notes that, in the instant case, neither the Commission nor the
representatives  explicitly alleged the violation of Article 11 of the Convention . However, by
virtue of the iura novit curia  principle, 2°® the Court will rule on the right to privacy as an
essential component of informed consent. 204

111. Additionally, in this case, the representatives and the Commission have argued that the
alleged absence of informed consent violat ed Mr . Guachal § Ciedognitian &fs
108 Cf. Case of Muelle Flores v. Peru. Preliminary objections, merits , reparations and costs . Judgment of March 6,

2019. Series C No. 375, para. 190, and Case of Hernandez v. Argentina, supra , para. 81.
199 Cf. Constitution of the Republic of Ecuador, 1998, article 23.20 ( evidence file , folio 8794), and Organic Law of

the National Health System , article s 3 and 4 (evidence file , folio 9078).

200 Cf. Report of the United  Nations Special Rapporteur on the right of everyone to the enjoyment of the highest

attainable standard of physical and mental health , August 10, 2009, UN Doc. A/64/272, para. 18, and Report of the

United Nations Special Rapporteur on the rights of persons with disabilities , March 28, 2017, UN Doc. A/HRC/35/21,

para. 63. See also, Case of Poblete Vilches etal.v. Chile, supra , para. 160.

201 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 6: Equality and non -
discrimination,  April 26, 2018, UN Doc. CRPD/C/GC/6, para. 48, and Written version of the expert opinion of Christian

Courtis ( evidence file , folio 8499).

202 Cf. Case of V. v. Bolivia. Preliminary objections, merits , reparations and costs . Judgment of November 30,
2016. Series C No. 329, paras. 163 and 165, and Case of Poblete Vilches etal.v. Chile, supra , paras. 172 and 173.

203 Cf. Case of Velasquez Rodriguez v. Honduras. Merits . Judgment of July 29, 1988. Series C No. 4, para. 163,
and Case of the Indigenous Communities of the Lhaka Honhat ( Our Land ) Association v. Argentina. Merits, reparations
and costs . Judgment of February 6, 2020. Series C No. 400, para. 200.

204 Cf. Case of I.V. v. Bolivia, supra , paras. 163 and 165, and Case of Poblete Vilches etal.v. Chile, supra , paras.
172 and 173.
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juridical personality . The content of the right to  recognition of juridical personality is that

everyone ihas t he right t o be recogni zed everywhere

obligations, and to enjoy t he basic civil rights[, which] implies the capacity to be the holder of
rights (capacity of exercise) and obligations; the violation of this recognition presumes an

absolute disavowal of the possibility of being a holder of [basic civil] rights and obligat ions. ¢?%°

Thus, legal capacity is an essential component of juridical personality.

112. This right represents a parameter to determine whether or not a person is a holder of

the rights in question and whether he or she can exercise them, 206 50 that failing to grant this
recognition makes the individual vulnerable vis-a-vis the State or other individuals. 207 In this
way, the content of the right to recognition of juridical personality refers to th
correlative general obligation to prov ide the legal conditions and means to ensure that this

right may be exercised freely and fully by its holders. 208

113. In application of the principle of the fipractical effect 06 and of the needs
cases of vulnerable individuals and groups, the Co urt has observed the broadest legal content

of this right by considering that the State is
a situation of vulnerability, marginalization and discrimina tion, the administrative and legal
conditions that ensu  re them the exercise of this right, based on the principle of equality before

the law. &%

114. Inthe case of persons with disabilities , this Court notes that the right to recognition of
juridical personality ~ acquires a specific content. The Convention on the  Rights of Persons with
Disabilities establishes the following

Article 12 - Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons before the law.

2. States Parties  shall recognize that persons with disabilities enjoy legal capacity on an
equal basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with
disabilities to the support they may require in ex ercising their legal capacity.

4, States Parties shall ensure that all measures that relate to the exercise of legal capacity
provide for appropriate and effective safeguards to prevent abuse in accordance with

international human rights law. Such safeguar ds shall ensure that measures relating to the
exercise of legal capacity respect the rights, will and preferences of the person, are free of
conflict of interest and undue influence, ar e

circumstances, apply for th e shortest time possible and are subject to regular review by a

205 Case of Bamaca Velasquez v. Guatemala. Merits . Judgment of November 25, 2000. Series C No. 70 , para.

179, and Case of Vasquez Durand etal.v. Ecuador. Preliminary objections, merits , reparations and costs . Judgment
of February 15, 2017. Series C No. 332, para. 138.

206 Cf. Case of the Sawhoyamaxa Indigenous Community  v. Paraguay. Merits, reparations and costs . Judgment
of March 29, 2006. Series C No. 146, para. 188, and Case of Gonzalez Medina and famil y v. Dominican Republic
Preliminary objections, merits , reparations and costs . Judgment of February 27, 2012. Series C No. 240, para. 188.

207 Cf. Case of the Yean and Bosico Girls v. Dominican Republic . Judgment of September 8, 2005. Series C No.

130, para. 179, and Case of Gonzalez Medina and famil y v. Dominican Republic , supra , para. 188.

208 Cf. Case of the Sawhoyamaxa Indigenous Community v. Paraguay , supra , para. 189 and Case of Gonzalez

Medina and family v. Dominican Republic , supra , para. 188.

209 For example, in the case of the Sawhoyamaxa Indigenous Community, the Court consider ed that its members

e State

for pr

especi al

proporti

had fAremained i n a | e glthdugh théymire boinand diédiincParaguay, their very existence and

identi ty were never legally recognized; in other words, they did not have juridical per s on alCase pf.the
Sawhoyamaxa Indigenous Community v. Paraguay , supra , para. 189, and Case of Anzualdo Castro v. Peru.
Preliminary objection, merits , reparations and costs . Judgment of September 22, 2009. Series C No. 202, para. 89.
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competent, independent and impartial authority or judicial body. The safeguards shall be

proportional to the degree to which such measures affect
[ é]

115. Onthis point , the Committee on the Rights of Persons with Disabilities has indicated that

fiitlhe denial of the legal capacity of persons with disabilities and their detention in institutions

against their will, either without their consent or with the consent of a substitute decision -

maker, i s an ongoing problem, d which consijurdital t e s a

personality , personal liberty and the right to health ~ .2%°

116. Thus, the recognition of the juridical personality = of persons with disabilities signifies not
denying their legal capacity and providing access to the support they may need to take
decisions with legal effects. 2! Th e @ h u ma nbased mdudl of disability implies a shift from

the substitute decision -making paradigm to one that is based on supp orted decision -
making. %2

117. Legal capacity acquires particular importance for persons with disabilities when they
have to take important decisions with regard to their health .?'* Moreover, subjecting a person

with disabilities to a health -related treatment  without their  informed consent  may constitute
a denial of their juridical personality. 214

118. The pat infermed@mnsent is a condition sine qua non for medical practice, and is
based on respect for the patientds aut on odagisiomsiind
keeping with the life project. In other words, informed consent ensures the practical effect of

the norm that recognizes autonomy as an essential element of the dignity of the individual. 215

119. States have the international obligation to ensure tha t informed consent is obtained
before any medical act is performed because this is founded , above all, on the self-
determination and autonomy  of the individual as part of the respect and guarantee of the

dignity of every human being, as well as their right to liberty. 2% Informed consent  consist s fin
a prior decision to accept, or to submit to, a medical act in the broadest sense, obtained freely

T that is , without threats or coercion, undue incentives or inducement T and after having
obtained adequate, complete, reliable, comprehensible and accessible information, provided

that this information has truly been understood, which will permit the individual to give full

consent. 0 This rule not only consists in an act of acceptance, but also in the result of a process
in which the following elements must be complied with in order that it be considered valid;

namely, that the consent is prior, free, full and informed. 27 Therefore, atthe very least, health
care providers should offer the following information : (i) an evaluation of the diagnosis; (ii)

the purpose, method, probable duration, and expected benefits and risks of the proposed

treatment; (iii) the possible adverse effects of the proposed treatment; (iv) treatment

210 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 40.

21 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, paras. 14 and 15.

212 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 3.

213 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 8.

214 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 37

215 Cf. Case of V. v. Bolivia, supra , para. 159.

216 Cf. Case of LV. v. Bolivia, supra , para. 165.

a7 Cf. Case of V. v. Bolivia, supra , para. 166, and Case of Poblete Vilches etal.v. Chile, supra , para. 161.
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alternatives, including those that are | ess invasive, together with the possible pain or
discomfort, risks, benefits and secondary effects of the alternative treatments proposed; (v)

the consequences of the treatment, and (vi) what may occur before, during and after the
treatment. 28

120. As a general rule, consent is personal because it must be provided by the person who

will submit to the procedure. 219 The Court emphasizes that real or perceived disabilit y should
not be understood as thein  capacity to take decisions and it should be presumed that person S
with disabilities are capable of expressing their will, which should be respected by medical

personnel and authorities. 21 ndeed, a pat iyeshduldmsotbd issdadaijustification

for not requesting their consent and resorting to substitute -based consent .

121. When treating persons with disabilities, medical personnel must examine the ir actual
condition and provide the necessary support for them to take their own informed decision. 2%
This obligation is expressly included in the CRPD,?%? but also emanates from the obligations
contained in the American Convention , inclu ding the obligation not to discriminate against
anyone owing to their disabilit y, established in  Article 1(1) of the Convention (supra para.
79),22 as well as in the 1998 Ecuadorian Constitution itself. 22 In this regard, the United
Nations Special Rapporteur on the rights of persons with disabilities has indicated that

The universal nature of human rights provides an obligation on States to promote the full
realization of rights for all people. Persons with disabilities should enjoy all human rights and

fundamental freedoms on an equal basis with others. Access to adequate s upport is indeed a
precondition for persons with disabilities to effectively exercise their human rights on an equal
basis with others and, therefore, to live with dignity and autonomy in the community. 225
122. The Committee on the Rights of Persons with Disabili ties has indicated that the support
that should be afforded to persons with disabilities fimust respect the rights, will and

preferences of persons with disabilities and should never amount to substitute decision -
making. &??% It explained that:

SGupportd is a broad term that encompasses both informal a
of varying types and intensity. For example, persons with disabilities may choose one or more
trusted support persons to assist them in exercising their legal capacity for certain types of

218 Cf. Case of V. v. Bolivia, supra , para. 189, and Case of Poblete Vilches etal.v. Chile, supra , para. 162.

219 Cf. Case of LV. v. Bolivia, supra , para. 182, and Case of Poblete Vilches et al. v. Chile, supra , para. 161.
Likewise, see: Declaration of Helsink i. Ethical principles for medical research involving human subjects, adopted by

the World Medical Association (59 ™ General Ass embly Seoul, Korea, October 2008 ), Principle 25, and Declaration of

Lisbon on the rights of the patient, adopted by the World Medical Association (34 ™ General Assembly, Lisbon, Portugal,
September/October 1981; amended by the 47 h General Assembly, Bali, Indonesia, September 1995, and edited at

the 171 * session of the Council, Santiago, Chile, October 2005, Principle 3.

220 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 130.

221 Cf. Report of the United Nations Special Rapporteur on the right of everyone to the enjoyment of the highest

attainable standard of physical and mental health , August 10, 2009, UN Doc. A/64/272, para. 12; Reportofthe United
Nations Special Rapporteur on the rights of persons with disabilites , December 20, 2016, UN Doc. A/HRC/34/58,
para. 32.

22 CRPD, Article 12(3).

223 Cf. Mutatis mutandis , Report of the United Nations Special Rapporteur on the rights of persons with disabil ities ,
December 20, 2016, UN Doc. A/HRC/34/58, paras. 31 and 32, and Committee on Economic, Social and Cultural
Rights , General Comment No. 5: Persons with disabilities , E/1995/22, December9, 1994, para. 5.

224 Cf. Constitution of the Republic of Ecuador, 1998, article 53 ( evidence file , folio 8801).

225 Report of the United Nations Special Rapporteur on the rights of persons with disabilities , December 20, 20186,
UN Doc. A/HRC/34/58, para. 32.

226 Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition before
the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 17.
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decisions, or may call on other forms of support, such as peer support, advocacy (including
self -advocacy support), or assistance with communication. 227

123. If another person is responsible for providing the support, fial l h e a Imedical a n d
personnel should ensure appropriate consultation that directly engages the person with

disabilities. They should also ensure, to the best of their ability, that assistants or support

persons do not substitute or have undue influence over the decisions of persons with
disabilities. 0?28

124. Inaddition, States should provide persons with disabilities  with the possibility of planning

their own support  in advance , specifying who will provide this support and how it will operate .

This planning should be respected when the person with disabilities Afinds himself unab
communicate his wishes to others. 0?20

125. The Court takes note of domestic law at the time of the facts concerning the consent
required for the practice of procedures s uch as those performed in this case, namely:

Law No. 77 on Pati ent:sd Rights
Article 5. RIGHT TO INFORMATION. Every patient has the right, before and during the different

stages of treatment, to receive from the health center , through its corresponding staff ,
information concerning the diagnosis of their health status , the prognosis, the treatment, the
medical risks to which they are exposed, the probable length of incapacitation, and the

existing care and treatment alternatives, in terms that the patien t may reasonably understand
and be enabled to take a decision on the procedure to be performed. Emergency situations

are excepted from this process. The patient has the right to the health center advising him of

the identity of the doctor in charge of his treatment.

Article 6. RIGHT TO DECIDE . Every patient has the right to choose whether he accepts or
declines the medical treatment. In both cases, the health center must inform him of the
consequences of his decision.

Article 7. EMERGENCY SITUATION . Thisis any serious contingency that affects the health of

the human being with imminent danger for the physical integrity or life of the individual as a

result of unforeseen or inevitable circumstances, such as: a crash, collision, overturning or

other form of I and, air or water transport ation accident; general accidents or mishaps, such

as those that occur in the workplace, educational establishments, home, room, sporting

venues, or that are the effect of crimes against persons such as those that result in injur ies
caused by blunt and sharp weapons, firearms or any other form of physical aggression. 230

Likewise, the Medical Code of Ethics , establ ished :

Article 15. The doctor shall not perform any surgical intervent
authorization and, if the patient is unable to provide this, the doctor shall resort to the
patientds representative or to a member of the family, un

danger. In all cases, the authorization shall include the type of intervention, the risks and the
possible complications.

Article 16. Also, cases subject to diagnostic or therapeutic procedures that, in the opinion of
the treating physician, involve a risk must be authorized by the patient, his representative or

221 Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 17. See also, Report of the United Nations Special
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental

health , August 10, 2009, UN Doc. A/64/272, para. 23.

228 Report of t he Committee on the Rights of Persons with Disabilities , AI72/55, Guidelines on the right to liberty
and security of persons with disabilities , para. 11
229 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition

before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, paras. 17 and 18, and Written version of the expert opinion of
Christian Courtis (  evidence file , folio 8495).

230 Patients ORights Act of February 3, 1995, article s5 to 7 (evidence file , folio 9073).
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his family. This is also necessary in cases of the use , in the absence of other f  ully proven

resources , of new techniques or drugs as therapeutic measures in order to safeguard the life
and integrity of the patient. 231
126. Furthermore, according to information provided by expert witness Claudia Chéavez

Ledesma, prop osed by the State , when Mr. Guachald was hospitalized, the Rules and
Regulations of the Julio Endara Psychiatric Hospital were in force that established:

Article 10. The family member or representative who accompanies the patient when he is

admitted to the hospital shall be informed of the patientds diagnosi s, the tre
possible secondary effects of this. In addition, their collaboration shall be requested during
the treatment and rehabilitation process. When these requirements have been met , this

person shall sign the au thorization form included in the medical record.

Article 11. The patient has the right to be informed by the treating physician of the treatment
and the prognosis, in  terms that reasonably ensure his complete comprehension, when the
treating physician con  siders this prudent and always before he is discharged. 232

127. ThisCourt not es t hat t he P Ad estahlisheddthe Righgdi allspatients to

receive information and to decide whether they accepted or declined the medical treatment.

However, the rules and regulations  of the Julio Endara Hospital , in force when Mr. Guachalé

Chimbo was hospitalized , did not recognize this right, but used a substitute decision -making

model requiring the consent of the pati erathedthanftliami | y me m
of the patient himself. Indeed, the rules and regulations  did notinclude the obligation to obtain

the patientds informed consent ; rather they establishe
fiin terms that reasonabl y e nlensiore wher tlse treathg physicitre c ompr e
considers this prudent. o Thus, the hospital édmakingegul at i o
model, giving priority to informing the family members and not the patient himself.

128. This paternalistic rationale for the tr eatment of the patient was also reflected on the
hospitalization authorization form used by the Julio Endara Hospital, which is written assuming

that it will be a third party who authorizes the hospitalization of the patient and stipulates fiwe
authorize th e hospital doctors to use the treatments they consider appropriate, 0?33 without

even specifying the nature of the  treatmen ts to which the person will be submitted

129. Additionally, in its answering brief, the State itself indicated that:

The State has officially recognized that informed consent is a process of communication and

deliberation that forms part of a health -based relationship between medical professionals and
patients and in which a person voluntarily accepts, refuses or cancels a health -based
intervention or treatment. It is evident that, in the case of children and adolescents, and
persons with disabilities, it is the family who provides this consent. 234
130. Intheinstant case, when Mr. Guachala Chimbo was admitted to the hospital, he had not
giv en his consent; the consent was given by his mother . There is no record in the case file of
whether Mr. Guachala Chimbo was provided with any type of information on , inter alia, his
diagnosis, the treatment he would receive , possible secondary effects, alternative treatments,

and the probable length of his hospitalization and treatment, or that an attempt was made to

obtain his consent for the hospitalization and the treatments that he would receive.

Furthermore, there is no record that the hospital tried to use any support mechanism to

respect Mr . Guachal 8 Chimbods wishes. And, after obt

21 Medical Code of Ethics  of August 17, 1992, article s 15 and 16 ( evidence file , folio 9088).
232 Rules and Regulations  of the Julio Endara Psychiatric Hospital , article 9 ( evidence file , folio 8540).

233 Ministry of Public Health , Julio Endara Hospital . Hospitalization authorization form of January 10, 2004
(evidence file , folio 145).

234 Answering brief of February 6, 2020 ( merits file , folio 338).
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presumed victim was immediately sedated and there is no record that, subsequently, any
measure was taken to  obtain his consent.

131. The State excus ed this failure by arguing that, at the time of his hospitalization, Mr.
Guachala was i n an fiacute and critical condition. 0

132. This Court has established that exceptions do exist where health care personnel may act

without requiring con sentin cases in which this cannot be given by the person concerned and

an immediate urgent or emergency medical or surgical intervention is necessary, given a

serious risk to t he patient ds HeEhe Cdurt chas considered that urgenc y or
emergency refers to the imminence of a risk and, consequently, of a situation in which the

intervention is necessary and cannot be postponed, excluding those cases in which it is

possible to wait to obtain consent. 236

133. Intheinstantcase, Mr.Guachala Chimbo wasunableto accessthe medication he needed

to control his illness. Before his hospitalization, he was having epileptic seizures every half

hour . According to Mrs. Chi mbods statement, her son we
hospital; she expl ained to him that he was being taken to the hospital and Mr. Guachala

Chimbo told her that he was in agreement. 237 According to the hospital records, at the time

ofthe physical examination performed on admittance, h €
during the interview and physical examination. 0?8 In this regard, one of the expert witnesses

indicated that, when he was taken to the Julio Endara Hospital, Mr. Guachala Chimbo 6 s
condition was a psyctPatric emergency. 0

134. On this point , the Committee on the Rights of P ersons with Disabilities has indicated

that, evenin crisis situations, persons with disabilities should be given support, providing them

with accurate and accessible information about available service options and offering them

non -medical alternatives. 2%°. Only in cases of the absence of advance planning measures

(supra para. 124), and that, aft er fisigni ficant effortso havda been m
has not been possible to determine a personbs will and
the fdAbest interpretation of wi I?f1. Tahnids psrteafnedraerndc e @i nsptl
ascertaining wh at t he per son woiunltdo haacvceo u wavioudietdnoe tpa ki
manifested preferences, values, attitudes, narratives and actions, inclusive of verbal or non -

verbal communication, of the person concerned .0?* It does not constitute a determination

based on hi s 0 tbecause thismsinat a safeguadd tha t complies with respect for the

right to legal capacity in relation to adults. 243 Also, according to the expert opinion of Christian

5 Case of L.V. v. Bolivia, supra , para. 177, and Case of Poblete Vilches etal.v. Chile, supra , para. 166.
236 Case of 1.V. v. Bolivia, supra ,177.

7 Cf. Statement made by Zoila Chimbo Jarro on April 4, 2016 , before the Inter -American Commission on Human
Rights . Available at : http://www.oas.org/es/cidh/multimedia/sesiones/157/default.asp

238 Cf. Admittance form of Mr. Guachald Chimbo ( evidence file , folio 1706).
239 Cf. Statement made by  Claudia Chavez Ledezma  during the public hearing held in this case

240 Cf. Report of the Committee on the Rights of Persons with Disabilities , A/72/55, Guidelines on the right to
liberty and security of persons with disabilities , para. 22. See also, Comm ittee on the Rights of Persons with
Disabilities , General Comment No. 1: Article 12: Equal recognition before the law , May 19, 2014, UN Doc.
CRPD/C/GC/1, para. 42.

241 Cf. Report of the United Nations Special Rapporteur on the rights of persons with  disabilities , December 12,
2017, UN Doc. A/HRC/37/56, para. 31.

242 Cf. Report of the United Nations Special Rapporteur on the rights of persons with disabilites , December 12,
2017, UN Doc. A/HRC/37/56, para. 31.

243 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition
before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 21.
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Courtis, i n such cases, Aithe authorities have the ebligati

establishing the capacity to cons ent ; this may also be considered a measure of support. 0?44

135. Taking into account the rules and regulations  applied by the Julio Endara Hospital atthe
time of the facts, the wording of the authorization form, and other evidence concerning the

moment the presum  ed victim was hospitalized, the Court finds it clear that, in this case, the

State failed to take any measures to support Mr. Guachala Chimbo so that he could provide
his informed consent  for his hospitalization and the treatment to which he was subjected in

the Julio Endara Hospital , either at the time he was admitted or subsequently. This absence

of consent constituted a denial of his autonomy as a person, and of his capacity to take

deci sions concerning his rights.

136. Furthermore , the Court cannot fail to note that no one provided Mrs. Chimbo with an

explanation about her sondés diagnosis, what the treat me
possible risks; nor were other treatment alternativ es proposed. To the contrary, the

aut horization form merely indicated that she authori zec
treatments they considered appropriate. ®®Consequentl| vy, Mr . Guachal Chi mb
not give informed consent for the trea tment he received.

137. Additionally, the Court recalls that Article 2 of the Convention oblig es the States Parties

to adopt, in accordance with their constitutional processes and the provisions of this Convention,

such legislative or other measures as may be n ecessary to give effect to the rights and freedoms

protected by the Convention .2*¢ This duty requires the adoption of two types of measures. On
the one hand, the elimination of norms and practices of any nature that entail a violation of

the guarantees estab lished in the Convention ,%4’ because they either disregard those rights
and freedoms or obstruct their exercise. 248 On the other hand, the enactment of laws and the
implementation of practices leading to the effective observance of such guarantees. 249

138. In the ins tant case, the applicable laws did not include the obligation to provide the
necessary support to  persons with disabilities when taking decision concerning their health .
The Court notes that , under Article 2 of the Convention , the State was obliged to enact the
laws and implement the practices required to comply with this guarantee. Therefore, this

represented an omission by the State which resulted in a violation of Article 2 of the
Convention .

139. Mr. Guachala Chimbo did not give his inform  ed consent to his hospitalization and the

medical treatment he received in the Julio Endara Hospital and, consequently, the State
violated Mr . Guachald 6 s r i g lmealth , recognition of juridical personality , dignity , privacy ,
personal liberty and access to information , in relation to the right to non -discrimination and

the obligation to adopt domestic legal provisions.

B.2 Medical treatment received by Mr. Guachald  Chimbo
244 Cf. Written version of the expert opinion of Christian Courtis ( evidence file , folio 8495).
245 Cf. Hospitalization authorization form of January 10, 2004 ( evidence file , folio 145).
246 Cf. Case of Gangaram Panday v. Surinam e. Preliminar y objection s. Judgmentof December4, 1991. Series C
No. 12, para. 50, and Case of Casa Nina v. Peru. Preliminary objections, merits , reparations and costs . Judgment of

November 24, 2020. Series C No. 419, para. 100.

247 Cf. Case of Castillo Petruzzi etal.v. Peru. Merits, reparations and costs . Judgment of May 30, 1999. Series C
No. 52, para. 207, and Case of Casa Nina v. Peru, supra , para. 100.

248 Cf. Hilaire, Constantine  and Benjamin etal.v. Trinidad and Tobago. Merits, reparations and costs . Judgment
of June 21, 2002. Series C No. 94, para. 113, and Case of Casa Nina v. Peru, supra , para. 100.

249 Cf. Case of Castillo Petruzzi et al.v. Peru, supra, para. 207, and Case of Casa Nina v. Peru, supra , para. 100 .

39



140. The Court recalls that the right to health refers to the right of everyone to enjoy the

highest attainable level of physical, mental and social well -being. This right includes timely
and appropriate health care in keeping with the principles of availability, accessibility,
acceptability and quality. In this case, based on the a rgume nts of the parties and the

Commission , the Court will examine the alleged lack of accessibility of the health care, as well
as its alleged lack of acceptability and quality.

B.2.a The accessibility of the health care received by Luis Eduardo Guachala
Chimb o

141. The accessibility of health care me ans t[health fadilities, goods and services have

to be accessible to everyone without discrimination, within the jurisdiction of the State party ,0
and this includes that they must be a ffordable . In this regard, the Committee on Economic,
Social and Cultural Rights has indicated that

Economic accessibility (affordability): health facilities, goods and services must be affordable

for all. Payment for health  -care services, as well as services related to the underly ing
determinants of health, has to be based on the principle of equity, ensuring that these

services, whether privately or publicly provided, are affordable for all, including socially
disadvantaged groups. Equity demands that poorer households should not be
disproportionately burdened with health expenses as compared to richer households. 250

142. Therefore, compliance with the State obligation to respect and to ensure this right must
pay special attention to vulnerable and marginalized groups, and health care mus t be provided
progressively, based on available resources and the applicable domestic laws. 251

143. The Court emphasizes that States must provide the necessary health services to prevent

possible disabilities, and also to prevent and reduce further disabilities. 252 This obligation is
also found in a rticle 53 of the Ecuadorian  Constitution in force at the time of the facts. 253
Furthermore , the Committee on Economic, Social and Cultural Rights has established that,
regarding persons with disabilities

Insofar as special treatment is necessary, States parties are required to take appropriate
measures, to the maximum extent of their available resources, to enable such persons to seek

to overcome any disadvantages, in terms of the enjoyment of the rights specified in the
Covenant, flowing from their disability. 254

144, Additionally, the Convention onthe Rights of Persons with Disabilities establishes , among
the obligations included in theright tohealth , that Statesshall f[p] rovide those health services
needed by persons with disabilities specifically because of their disabilities, including early

250 Cf. Case of Poblete Vilches etal.v. Chile, supra , paras. 120 and 121, and Committee on Economic, Social and
Cultural Rights , General Comment No. 14: The right to the  highest attainable standard of health , August 11, 2000,
UN Doc. E/C.12/2000/4 , para. 12.

21 Cf. Case of Cuscul Pivaral etal.v. Guatemala, supra, para. 107, and Case of Hernandez v. Argentina, supra ,
para. 93.

252 Cf. Committee on Economic, Social and Cultural Rights , General Comment No. 5: Persons with disabilities

E/1995/22, December 9, 1994, para. 34; Standard Rules on the Equalization of Opportunities for Persons with
Disabilities , adopted by the United Nations General Assembly, 48th session, annex to Resolution 48/96 of December

17, 1991, Article 3; United Nations Declaration on the Rights of Disabled Persons , adopted by the United Nations
General Assembly Resolution 3447 (XXX) of December 9, 1975, para. 6; World Programme of Action concerning
Disabled Persons , adopted by UN General Assembly Resolution 37/52 of December 3, 1982, para. 98, and CRPD,

Article 25(b).

253 Constitution of the Republic of Ecuador, 1998, article 53 ( evidence file, folio 8801), and Constitution of the
Republic of Ecuador , 2008, article 47 ( evidence file , folio 8875 and 8876).

254 Cf. Committee on Economic, Social and Cultural Rights , General Comment No. 5: Persons with disabilities
E/1995/22, December9, 1994, para. 5.
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identification and intervention as appropriate, and services designed to minimize and prevent
further disabilities, including among children and older persons.  &*®

145. The foregoing relates to the right of persons with disabilities to live independently and
to be included in the community. %6 |1 n this regard, States tmenade
persons with disabilities to attain and maintain maximum independence, full physical, mental,
social and vocational ability, and full inclusion and participation in all aspects of life ool

146. According to the  World Health Organization , it is estimated that up to 70% of people
living with epilepsy could live seizure -free if properly diagnosed and treated. 258 |In addition,
expert witness Claudia Chavez Ledesma indicated that poor therapeutic adherence or
numerous changes in medication result in a greater possibility of neurobehavioral disorders
associated with epilepsy. ®°* She expl ained that, Aif one seeks
in the patient it is necessary to prescribe comprehensive initial and ongoing treatment with
anticonvulsant medication. 0?50 Therefore, the medication of persons with epilepsy is es sential
to prevent or reduce seizures, as well as the neurobehavioral disorders associated with
epilepsy. Moreover, the adequate treatment of epilepsy reduces the possibility that the person

suffering from this ailment will develop disabilities.

147. In the ins tant case, Mr. Guachala Chimbo had to suspend his treatment frequently
because he did not have sufficient resources to pay for it. 261 Following the first hospitalization

in 2003, he was prescribed a series of medicines and told that he should return in June 2003
for a medical check -up. However, due to lack of money, Mr. Guachala could not attend the
appointment and had to suspend the treatment, which made a second hospitalization

necessary. When he was hospitalized for the second time in the Julio Endara Hosp ital , Mrs.

take

Chimbo had t o sign a form wundertaking fito coll aborate
regul

necessary, 02 whi ch was established in t % Inlthsgguard a M&Es
Chimbo stated that the doctors gave her the prescription and she bought th e medicines in the
pharmacy and took them to the hospital. 264

148. This Court recalls that compliance with the State obligation to respect and to ensure the
right to health must pay special attention to persons living in poverty. Therefore, State S must
take measures to ensure that the treatment required to prevent disabilities do es not represent
a disproportionate burden for the poorest households.

149. In theinstant case , the Court notesthat : (1) t he | aws of Ecuador establi

obligation t o give preferential treatment to persons with disabilities , and the obligation to

25 CRPD, Article 25(b).
256 Cf. CRPD, Article 19.
257 CRPD, Article 26.

258 Cf. World Health Organization , Epilepsy: Key Facts, June 20, 2019. Available at : https://www.who.int/news -
room/fact -sheets/detail/epilepsy ; World Health Organization , Epileps y. A public health imperative, 2019, p. XVII.
Available at : fhttps://www.who.int/publications/i/item/epilepsy -a-public -health -imperative .

259 Cf. Statement made by Claudia Chavez Ledesma during the public hearing held in this case
260 Cf. Statement made by Claudia Chavez Ledezma during the public hearing held in this case

261 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 20,21 and 22), and
Pichincha Prosecution Service . Service for the Investigation of Disappeared Persons . Social environment assessment
of November 10, 2014 ( evidence file ,folio 4333).

262 Ministry of Public Health , Julio Endara Hospital . Hospitalization authorization form of January 10, 2004
(evidence file , folio 145).

263 Rules and Regulations  of the Julio Endara Psychiatric Hospital ~, article 10 ( evidence file , folio 8540).

264 Cf. Statement made by Zoila Chimbo Jarro  during the public hearing held in this case
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ensure the prevention of disabilities; (2) Mr. Guachala Chimbo was in a situation of extreme
vul nerability owing to the illness he sameporertyed(3and hi s
lack of access to epilepsy treatment increases the possibility of those suffering from this iliness

developing disabilities and reduces their autonomy and possibility of choosing and controlling

their way of life, and (4) epilepsy treatmen ts are not expens ive because, according to the
World Health Organization , fi [ dw}cost treatment is available, with daily medication that costs

as little as US$5 per year.  0%%° Therefore , the Court consider s that, owing to the circumstances

of this case, the enhanced guarantee of the right to health of Mr. Guachala Chimbo called for
the free provision of the medicines prescribed for his medical treatment and appropriate
medical supervision . The absence of su pervision and opportune access to such medicines led

to the deterioration of Mr. Guachala Chimbo 6 s h eamd teduired his admittance to the Julio
Endara Hospital . Consequently, it gave rise to the circumstances in which the facts of this case

occurred.

150. Based on the above, the Court consider s that the lack of access to the medicines that
Mr. Guachald Chimbo required constituted non  -compliance with the obligation to ensure
accessible health services and, consequently , aviolation of the right to health .

B.2.b The acceptability and quality of the health care received by Luis
Eduardo Guachald Chimbo _and his subsequent disappearance

151. Theright to health requi res that the services provided be acceptable; that is, designed

to fAi mprove the heal tchonsteatniesd, 6f anho sienu st al so be sc
medically appropriate and of good quality. ¢?% The Court has indicated that the State, in its

capacity as guarantor of the rights recognized in the Convention, is responsible for observance

of the right to pe  rsonal integrity of every person in its custody. 267 This applies especially to

those who are receiving medical care because the ultimate purpose of the provision of health

services is the improvement of the physical or mental health of the patient, and this
significantly increases the Statedés obligations and r
avail abl e measures to prevent a deterioration in the p
her health. 28 |n addition, the Court underscores that the care to whic h everyone who is

receiving medical treatment is entitled must be amplified in the case of patients with

disabilities in psychiatric institutions, 269 without this signifying supplanting the legal capacity

of the person institutionalized. The duty of care is related to the elements of the acceptability

and quality of the right to health .

"~y

152. The Court not es that Mr. Guachal 86s medi cal record revea
demonstrate that the care provided was neither acceptable nor of quality. First, there is no
record that the type of epilepsy suffered by Mr. Guachald Chimbo was identified. 210 This

265 Cf. World Health Organization , Epilepsy: Key Facts, June 20, 2019. Available at: https://www.who.int/news -
room/fact -sheets/detail/epilepsy ; World Health Organization , Epilepsy. A public health impera tive, 2019, p. XVII.
Available at:  https://www.who.int/publications/i/item/epilepsy -a-public -health -imperative .

266 Committee on Economic, Social and Cultural Rights , General Comment No. 14: The right to the highest
attainable standard of health , August 11, 2000, UN Doc. E/C.12/2000/4, para. 12.

267 Cf. Case of Juan Humberto Sanchez v. Honduras. Preliminary objection, merits , reparations and costs
Judgment of June 7, 2003. Series C No. 99, para. 99, and Case of Munarriz Escobar et al. v. Peru. Preliminary
objection, merits , reparations and costs . Judgment of August 20, 2018. Series C No. 355, para. 73.

268 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 139.
269 Cf. Case of Ximenes Lopes v. Brazil, supra, para. 140.
270 Affidavit made by  Elena Palacio van Isschot  on November 2, 2020 ( evidence file , folio 2355).
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determination is essential to ensure that the appropriate treatment is provided and,
consequently, care that is acceptable and of quality. 27

153. Second, the medical recor d does not show that, on January 11, 2004, any prescription

was wri tten for medication or that the patientéos
January 14,17 and 18.272 Also, there is no record that any tests other than the measurement

of his vital si gns were performed. 273

154. Third, in light of  the possible effects of the medication that Mr. Guachala Chimbo was
taking, on January 12, 13 and 16, the doctor in charge of his case noted on the medical chart

i p| e maenior closely .0*"* However, on January 12, whe  n Zoila Chimbo wenttoth e hospital
to visit her son, she was unable to see him because he was not in his room and none of the

staff that she questioned knew where he was or else they gave her contradictory
information. 27 Initially, Dr. E.Q. fitold me that my son was sedated, ¢&7® which is what the
same doctor indicated in the medical record that day. 277 However, subsequently,  Mrs. Chimbo

condi

t

was told that fAhe could be at the barbers or i®8occupat

The Court finds it necessary t o0 emphasize that the care needed to ensure that medication
does not have adverse effects required that, when it was noted that the patient was not in his
room, efforts should have been made to find him and confirm the state of his health.

155. Fourth, onJanuar y 14, Mr. Guachala Chimbo had an accidentin the bathroom; an injury

to his head had to be sutured and this was done the following day. 2% The medical record and
the medical report make no mention of the indications given by the doctor on January 14.
Therefore, the Court assumes that the request to keep a close watch on him made the previous

day continued in effect. Even though itis not pos sible to determine the reason for this accident,
there is a possibility that Mr. Guachala was not receiving sufficient assistance from the nursing

staff, considering his sedation.

156. Based on the above, the Court concludes th at the State failed to comply with its
obligation to provide the presumed victim with acceptable and quality medical care and,
consequently, violated  the right to health

B.3 The disappearance of Mr. Guachala
n Cf. World Health Organization , Epilepsy. A public health imperative, 2019, p. XVII. Available at:
https://www.who.int/publications/i/item/epilepsy -a-public -health -imperative , and Affidavit made by Elena Palacio

van Isschot on November 2, 2020 ( evidence file , folio 2358).

272 Affidavit made by  Elena Palacio van Isschot  on November 2, 2020 ( evidence file , folios 2359 and 2360), and
Medical record of Luis Eduardo Guachald Chimbo  fromthe Julio Endara Psychiatric Hospital from January 10 to January
21, 2004 ( evidence f ile, folio 12).

23 Affidavit made by  Elena Palacio van Isschot  on November 2, 2020 ( evidence file , folio 2361), and Medical
record of Luis Eduardo Guachala Chimbo  from the Julio Endara Psychiatric Hospital from January 10 to January 21,
2004 ( evidence file , folio 12).

274 Medical record of  Luis Eduardo Guachala Chimbo from the Julio Endara Psychiatric Hospital from January 10
to January 21, 2004 ( evidence file , folios 12 and 13).

275 Cf. Statement made by Zoila Chimbo during the public hearing held in this ca se; Medical record of the Julio
Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2), and Sworn statement of  Zoila Chimbo Jarro  on
September 27, 2005 ( evidence file , folio 26).

276 Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 25 and 26).

2n Medical record of  Luis Eduardo Guachala Chimbo from the Julio Endara Psychiatric Hospital from January 10
to January 21, 2004 ( evidence file , folio 12)

278 Cf. Sworn statementof  Zoila Chimbo Jarro  on September 27 , 2005 ( evidence file , folio 26), and Medical record
of the Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).

219 Cf. Medical record of the Julio Endara Psychiatric Hospital of April 21, 2004 ( evidence file , folio 2).
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157. According to the medical record , on January 17, 2004, it appears that Mr. Guacha la
Chimbo leftthe hospital and, since then, his whereabouts are unknown. 280

158. In the instant case, there is no direct evidence that Mr. Guachalda Chimbo escaped from
the hospital. The State supported its position on the statements of the nurse responsible for

taking care of Mr. Guachald , who saw him for the last time in the television room and indicated

that, while he was absen  t, Mr. Guachala had escaped from the hospital. The case file conta ins
no statements by anyone who saw Mr. Guachala abandon the hospital.

159. On the other hand, there is evidence that Mr. Guachald was in no condition to leave the

hospital on his own. In this regard, expert witness Palacio van Isschot conclu  ded that f[t]he

me dication prescribed (Carbamazepina, Diazepam (Valium) and Haloperidol), in the doses

indicated in  the medical record , have an extremely sedative effect and have secondary effects

t hat i ncapacitate communication, cognition and motil.i
administered to  Mr . Guachal 8 fiwoul d[ é Jio move ardundsndepdmdently, aisy

well as to mainta in his balance and take decisions. o8t

160. In addition , this Court underlines that Zoila Chimbo stated that one of the hospital
i nmates told her that Luis was dead, thad Regeedindiad a he

this possibility, expert withess Palacio va n Isschot indicated that fi [t has been found that

Diazepam (Valium)  causes cardio -respiratory failure in doses of between 10 and 30 mg/d ay

in patients with neurological disorders. o83

161. This Court does not have the necessary evidence to determine what happened to the

presumed victim . However, the Court underscores that the last instructions given by Dr. E.Q.

for Mr. Guachald inclu ded an explicit request  to monitor him closely . The Court considers that

unawareness of the whereabouts of a patient who was in the Statebds custody, wunde

and with an explicit request to monitor him, reveals that the authorities were, at the very

least, negligent. In this regard, the Court reiterates that the ultimate purpose of health care

is to improve the physical and mental health of the patient (supra para. 151). Even though a
patient is able to take an informed decision not to continue his treatment, hospitals should
take measures to prevent those who are in its care from abandoning the health center

suddenly , and without knowing the risks involved if they fail to continue with the treatment

they were receiving. On this point, the Court stresses that, according to the  Director of the
Julio Endara Hospital , owing to the number of patients and the scarcity of hospital guards,
surveillance ,iunf ort unat el yadequate .&% ways i n

162. The Court has indicated that it is not sufficient that States refrain from vi olating rights;

rather, it is essential that they adopt positive measures, determined in function of the
particular needs for protection of the subject of law, due to either his personal conditions or

280 Cf. Medical record of Luis Eduardo Guachald Chimbo  fromthe Julio Endara Psychiatric Hospital of from January
10to January 21, 2004 ( evidence file |, folio 13).

281 Affidavit made by  Elena Palacio van Isschot  on November 2, 2020 ( evidence file , folio 2372).
282 Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).

263 In addition, bearing in mind that, on January 14, Mr. Guachald Chimbo had suffered a fall that required a

suture in the left ciliary area, during the public hearin g in this case, expert witness Claudia Chavez Ledesma was

askedwhether ornot, Aii n the case of head i nj ur ytwasapgropiatelosadnministermdlopesidoli z ur e s

or any other psychotropic medication?0d In response, the expert indioc
on the patient's level of consciousness. In other words, it will depend on numerous factors. | n reality, these falls, falls

with tearsin [ é bubcutaneous cellular tissue, skin, normally do not indicate changes in consciousness and one merely

sutures them and, evidently, assesses the person. If it is a serious injury with loss of consciousness, yes [it is
contraindicated] .o The expert explained that, although Mr. Guachal §
he was walking around without difficulty . Cf. Statement made by Claudia Chavez Ledezma during the public hearing

held in this case

284 Statement by the Director of the Julio Endara  Hospital of October 17, 2013 ( evidence file , folio 2664).
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the specific situation in which he finds himself. 285 Ther efore, States have the obligation to
ensure the creation of the conditions required to ensure that the rights to personal and

integrity and life of persons in its custody are not violated. 286

163. I n | i ght of the Statebds positi owostodyf (supnaapara nlblo r
itis presumed that the State is responsible for any injuries suffered by a person who has been

in the custody of state agents. 287 This same principle is applicable in cases in which a person

is in State custody and his subsequent whereabouts is unknown. 28 The State has the
obligation to provide a satisfactory and convincing explanation of what happened and to

disprove the arguments concerning its responsibility, with satisfactory evidence. 289

164. In the instant case, the State was in a position of guarantor in relation to Luis Eduardo

Guachald and, therefore, bore the burden of providing a satisfactory and convincing
explanation of what happened and disproving its presumed responsibility. However, the
investigation conducted by the State was unable to offer a definitive and official version of
what happened to  the presumed victim  and this obligation subsists while uncertainty remains
about the final fate of the disappeared person

165. Based on the above, t he Court concludes that the State failed to comply with the
obligation to ensure the right s to life and to personal integrity , inrelationto theright tohealth ,
of Luis Eduardo Guachala

B.3 The scope of the discrimination that occurred in this case

166. The Court recalls that, as a crosscutting condition of the accessibility of health

services, 2% the State is obliged to ensure that everyone receives equal treatment . Accordingly,
pursuant to  Article 1(1) of the American Convention , discriminatory treatment based on
disabilities is not permitted (supra para. 79).

167. Inaddition , the Court hasindicated that therightto equality guaranteed by Article 24 of
the Conventionhastwo  dimension s.Thefirst,aformal  dimension ,that establishes equality before

the law and the second, a material or substantive dimension , that requires the adoption of
positive measures in favor of groups t hat have historically been discriminated or marginalized
owing to the factors mentioned in Article 1(1) of the American Convention . This means that

the right to  equality entails the obligation to adopt measures to ensure that equality is real
and effective ; in other words, to correct existing inequalities, to promote the inclusion and
participation of historically marginalized groups, to guarantee to disadvantaged persons or

285 Cf. Case of the Pueblo Bello Massacre v. Colombia. Judgment of January 31, 2006. Series C No. 140, para.
111, and Case of the Workers of the Fireworks Factory of Santo Antdnio de Jesus and their families  v. Brazil , supra ,
para. 115.

286 Cf. Mutatis mutandis , Case of Ximenes Lopes v. Brazil , supra, para. 138.

287 Cf. Case of the fAStreet Childreno (@ VGuatdmalg r Menits Madgraehteofs oreNovember )
19, 1999. Series CNo.63 , para. 95 and 170, and Case of Olivares Mufioz etal.v. Venezuela. Merits, reparations and
costs . Judgment of November 10, 2020. Series C No. 415, para. 89.

268 Cf. Case of Munarriz Escobar etal.v. Peru, supra, para. 73, and Case of Isaza Uribe etal.v. Colombia. Merits,
reparations and costs . Judgment of November 20, 2018. Series C No. 363, para. 89.

289 Cf. Case of Montero Aranguren etal. (Reténde Catia) v. Venezuela. Preliminary objection, merits , reparations
and costs . Judgment of July 5, 2006. Series C No. 150, para. 80, and Case of Olivares Mufioz et al. v. Venezuela,
supra, para. 89.

290 Cf. Case of Poblete Vilches etal.v. Chile, supra , para. 122, and Case of Cuscul Pivaral etal. v. Guatemala,
supra, para. 129. Seealso, General Comment No . 1The righito the highest attainable standard of health 0 August
11, 2000, UN Doc. E/C.12/2000/4, para. 12. Inthisregard,the = General Comment indicates that accessibility has four
overlapping dimensions, one of which is non -discrimination , which means that health facilities, goods and services

must be accessible to all, especially the most vulnerable or marginalized sections of the population, in law and in fact,

without discriminat  ion on any of the prohibited ground S.
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groups the effective enjoyment of their rights and, in sum , to offer everyone  real possibilities
of achieving material equality. To this end, States must actively tackle situations of exclusion
and marginalization. 2%

168. This obligation to ensure material equality concurs with Article 5 of the CRPD, which
stipulates that:

1. States Parties  recognize that all persons are equal before and under the law and are entitled
without any discrimination to the equal protection and equal benefit of the law.

2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to
persons with disabilities equal and effective legal protection against discrimination on all
grounds.

3. In order to promote equality and eliminate discrimination, States Parties shall take all
appropriate steps to ensure that reasonable accommodation is p rovided.

4. Specific measures which are necessary to accelerate or achieve de facto equality of persons
with disabilities shall not be considered discrimination under the terms of the present

Convention.
169. The CRPD refers back to this obligation in its a rtic le on the right to health by establishing
thatt iSt ates Parties recognize that persons with disabi
of the highest attainable standard of health without discrimination on the basis of disability. 0?2

170. The IACDIS also estab lishes thatthe States Par t i es u n d eoadop theslegiBlqtive]

social, educational, labor  -related, or any other measures needed to eliminate discrimination

against persons with disabilities and to promote their full integration into society. 0?% Similarly,

the CRPD establishes that disability -based discrimination also occurs when reasonable
accommodation is denied. In this regard, the Committee on the Rights of Persons with

Disabilities has indicated that filrjeasonable accommodation is an intrins ic part of the
immediately applicable duty of non -di scrimination in the %%lInthext of
regard, it e x pd]naaccomentbdatioh B reasdnable, therefore, if it achieves the

purpose (or purposes) for which it is being made, and is tai lored to meet the requirements of

the person with a disability. o?%

171. Specifically, inthe case of medical decision -making, States have the obligation to provide

the necessary support to enable the person concerned to take his or her own informed

decision. The Court reiterates that, according to the United Nations Special Rapporteur on the

rights of persons with disabilities , fia]ccess to adequate support is indeed a precondition for

persons with disabilities to effective ly exercise their human rights on an equal basis with others

and, therefore, to live with dignit3%® and autonomy in

172. Inthe instant case, the Court underscores that the State did not take measures to help
Mr. Guachald take a decision on his hos pitalization and treatment. To the contrary, the State

21 Cf. Case of the Workers of the Fireworks Factory of Santo Antonio de Jesus  and their families  v. Brazil , supra ,
para. 199.

292 CRPD, Article 25.
293 IACDIS , Article IllI.1.

204 United Nations Committee on the Rights of Persons with Disabilities , General Comment No. 6: Equality and
non -discrimination , April 26, 2018, UN Doc. CRPD/C/GC/6, para. 23.

29 Committee on the Rights of Persons with Disabilities , General Comment No.6: Equality andnon -discrimination
April 26, 2018, UN Doc. CRPD/C/GC/6, para. 25.a.

296 Report of the United Nations Special Rapporteur on the rights of persons with disabilities , December 20, 2016,
UN Doc. A/HRC/34/58, para. 32.

46



substituted Mr. Byu directly sask&ddhis mathier for the consent. In his expert

opinion, Christian Courtis  indicated that:

The defacto deni al of the presumed vi ct ¢gisdlsospit @ipaoninty t
psychiatric institution, even though he was an adult and with no record in the case file that

he had been formally declared incapable i regardless of the incompatibility of that measure

with the Convention on the Rights of Persons with Disabilities T constitu tes a case of direct
disability -based discrimination  because it represents a clear situation of unequal treatment

based on capacity, that has the effect of obstructing or annulling the exercise, in equal

conditions, of t he rights to  recognition of juridical personality , personal liberty , personal

integrity and health , among others. 297

173. Accordingly , the State used the presumed victm 6 s d i g #lustity that his informed
consent was not necessary for his hospit alization and the forced administration of medical
treatments and this not only increased the barriers that prevented him from exercising his

rights effectively, but also constituted disability -based discrimination.  2%8

174. Furthermore, the Court notes that the State has

failed to take steps to deal with or seek

to change the substitute decision -making model used in this case, which precludes the
material equality of  persons with disabilities , such as the presumed victim . On this point, the
laws on informed consent applica ble at the time of the facts do not mention the need to provide

measures of support to persons with disabilities. Also,

the rules of the Julio Endara Hospital

assumed that it would always be the family members who would authorize the  hospitalization
and th at the patients only had a right to receive information when the treating physician

considered it pertinent. In this regard, the Court

notes that, in its 2014 Concluding

Observations on Ecuador, the Committee on the Rights of Persons with Disabilities stre ssed
that:
The Committee is concerned that the State partyods
decision -making model through the use of roles such as guardians and wards, and that there
is no immediate plan to reform the Civil Code and the Code o f Civil Procedure to include a
supported decision -making model, as recommended in general comment No. 1 (2014) on
equal recognition before the law. 299
175. Similarly, inits 2019 Concluding Observationson Ecuador , the Committee recommended

to the State, inter alia:

Replace substitute decision -making systems, including guardianships and wardships, with
supported decision -making systems, take all appropriate measures for the provision of

individualized support, properly inform persons with disabilities about such alternatives and

train the relevant personnel in accordance with article 12 of the Convention. 300
176. Furthermore, the Disabilities Act established that: fi[t] he State through its organs and
entities guarantees the full exercise of the rights recognized by the Constitution and the law
to all persons with disabilities , by [ éthe] elimina tion of physical, psychological, social and
communicational barriers, 0% Howeveg it is tumckear whather the n s .

elimination of such barriers would include the need
informed consent

297

298
April 26, 2018, UN Doc. CRPD/C/GC/6, paras. 30 and 47.
299 Committee on the Rights of Persons with Disabilities ,
October 27, 2014, UN Doc. CRPD/C/ECU/CO/1, para. 24.

300 Committee on the Rights of Persons with Disabilities

third periodic reports of Ecuador, October 21, 2019, UN Doc.

to provide support when requesting

Written version of the expert opinion of Christian Courtis ( evidence file, folio 8485).

Committee on the Rights of Persons with Disabilities , General Comment No.6: Equality andnon -discrimination

Concluding observations on the initial report of Ecuador,

, Concluding observations on the combined second and
CRPD/C/ECUICO/2 -3, para. 26(b).

301 Disabilities Act of April 6, 2001, article 4 ( evidence file , folios 9100 and 9101).
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177. The Court also notes that, taking into account the particular circumstances of this case

(supra para. 149), the reasonable accommodations required to achieve material equality

would require preferential treatment for Mr. Guachala by the provision of the medic ines
prescribed for his treatmentanda  ppropriate medical supervision, free of charge. By failing to

provide him with  these medicines the necessary measures were not taken to prevent the
appearance of disabilities  or to reduce the possibilities of their increase.

178. In summary, the Court finds that the use of the presumed victim 6 s di g tolustifyi t
that his informed consent was not necessary for his hospitalization and medication, and the

lack of access to the necessary medicines, constituted disability -based discrimination
Consequently, th e State failed to take measures to ensure the material equality of the right

to health withregardto persons with disabilities  and, in particular, withregardto Luis Eduardo
Guachalad Chimbo . This situation signifies that, in the instant case, the State did not ensure
the right to health without discrimination, or the right to equality established in Articles 24
and 26 in relation to Article 1(1) of the Convention

B.5 General conclusion on this chapter

179. In the instant case, the Court considers that: (i) Mr. Guachala Chimbo did not give his

informed consent to the hospitalization and medical treatment received in the Julio Endara
Psychiatric Hospital ; (i) the treatment received by Mr. Guachald was not accessible because,
taking his circumstances into account, the State had the obligation to provide him, free of

charge, with the medicines to treat his epilepsy and monitor the situation of his health, so that

the failure to comply with th is obligationresult edinthe deterioration of Mr . Guachal 8 Chim
health and increased the barriers that prevented him from exercising his rights effectively;

(i) the treatment received by Mr. Guachala was not acceptable or of quality because the type

of epilepsy he suff ered from was not diagnosed , during his hospitalization his health was not

monitored on a daily basis , and the necessary supervis  ory measures were not taken to ensure

hiswell -b ei ng; (iv) the necessary measures were noto taken t
life and to person integrity because the State has not provided a satisfactory and convincing

explanation regarding t he whereabouts of the wvictim, who was in
publ i c psychiatric hospital, and (v) heglalth witliduta c h al § (
discrimination, and his right to equality were not ensured .

180. Therefore , the Court conclu des that the State is internationally responsible for the

violation of the rights to  recognition of juridical personality , life, personal integrity , personal

liberty , dignity and privacy , access to information , equality before the law and health , in

accordance with  Articles 3,4,5,7,11, 13,24 and 26 of the American Convention , in relation

to the obligation to respect and to ensure the rights withou t discrimination and the duty to

adopt domestic legal provisions established in Article s 1(1) and 2 of this instrument , to the

detriment of Luis Eduardo Guachala Chimbo.

VII-3
RIGHTS TO JUDICIAL GUARANTEES 392 AND TO JUDICIAL PROTECTION 303

A. Arguments of the Commission and of the parties
181. The Commission indic ated that neither the administrative and criminal investigation S,
nor the remedies of  habeas corpus and complaint before the Ombudsman were conducted
with the due diligence that was required of the authorit ies in charge of the internal
302 Article 8 of the Convention
303 Article 25 of the Convention
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proceedings. Specifically, the Commission indicated that: (i) from the time she filed her
complaintuntimd -2005, Mrs. Chimbo had to pay for the police
her son ; (ii) the State did not undertak e any line of investigation concerning the possibility

that something had happened to Mr. Guachala within the hospital ; (iii) during the
investiga tion, the taking of statements was focused on the hospital staff and not on the
patients who were  institutionalized at the time of the facts ; (iv) from mid -2005 to July 2006,

the date on which the case was closed, no investigation procedures were recorded; (V)
although the case was closed because it had been impossible to determine the existence of

anof fense, Aithe evidence recorded prior tphanningpand deci si
exhaustion of a line of investigation based on the possible death of Mr. Guachala in the hospital
and the possible concealment of his death by the staff of that center o; (vi) in 2013, fol

seven years without any procedural activity and during the public hearing of the case before

the Commission, the State conducted a reconstruction of the events and an administrative
procedure without r esul tyears, themotly linesfollowed isitherpresurmer e n t
identification of a person |living on the street. o The C
for habeas corpus was #fAnot an effective remedy to address th
liberty and disappear ance of Lui s Eduar do b&ausec, iaingd i ally, thef mayor
the Metropolitan District of Quito merely issued a summons for  Mr. Guachala , even though it

had already been indicated that he had gone missing from the h os pi &and ldéspite the

fav orable ruling of the Constitutional Court in the case fithe Commission has no information

on the measures take in the context of the application for habeas corpus 0 .

e
0 ¢

182. The representatives indicated that, f ol | disappeaganddr,thersBuas c hal 80 s
a lack of effective judicial protection and due diligence in the search to find the whereabouts
of Luis revealed by: (i) the lack of due diligence in the initial search for Luis Eduardo; (ii) the

absence of effective judicial protection in the habeas corpus proceeding, and (iii) the lack of
due diligence owing to the absence of an effective search for Luis Eduardo Guachala. They
also argued that the remedy that existed under the laws of Ecuador was ineffective, which

meantt hat @At he remedy tuelneds oandtiondgpluiscabl e. 0 They al
fibased on what has been rseljadicé e nkeither the dritmieal noratlsee
administrative investigation were conducted with due diligence, at the appropriate procedural

moment, and within a reaso nable time.o0o Lastly, they indicated tha
conducted an exhaustive and diligent investigation and that this had far exceeded a reasonable
time, which resulted in fAa systematic violation of the

of victims of human rights violations. 0

183. The State ar gued t hat Ano verifiabl [eé pfthedblmationeofdub ad exi st e

diligence in the investigation and of a reasonabletime . 06 |1t indicated that #@Ait ha
that Mrs. Chimbo Jarro was able to file her complaint before the Judicial Police and the

Prosecutor General, 6 and to take part in several proce
the reasonable time and the elements established by the Court to determine this, it considered

that Acl early, the di sappearance of a person, and especi a
Guachal 86s departure from the hospital occurred, is an
the procedural activity of the interested person, it recognized that fi t hceminal investigation

was, andis,a | egal and constitutional obligation of its aut
no doubt about this. o It al so i ndiopered ghe intestigation t he sai d

i mmedi ately after his mother hacaexdffitid eddhei ttompl diehay .
al so stressed that Aithe authorities and officials who
Guachaléa case acted in keeping with the legal an d constitutional principles of impartiality and

independence. 0

B. Considerations of the Court
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184. The obligation to investigate human rights violations is one of the positive measures that

States must adopt to ensure the rights recognized in the Convention . Ther efore, since is first

judgment, this Court has emphasized the importance of the state obligation to investigat e

and, as appropriate, punish human rights violations. 304

185. In the instant case, the last known whereabouts of Mr. Guachala Chimbo was a public

hospital . Therefore, since he was in the Stateds teustody .
St at po8itoon of guarantor requires that it investigate what happened with due diligence

(supra para. 151).

186. Based on the arguments made by the parties and the Commission , this Court will

examine : (1) the obligation to open an investigation ex officio ; (2) the omission in the efforts

tosearchfor Mr. Guachala Chimbo;(3) duediligence intheinvestigation ;(4) the effectiveness
of the application for ~ habeas corpus , and (5) the reasonable time

B.1 Obligation to open an investigation ex officio
187. The Court recalls that the Julio Endara Hospital is an Ecuadorian public hospital.

Therefore, once the staff of that hospital noted the absence of a patient they were obliged to
notify the competent authorities in order to open the investigation. According to information

given to Mrs. Chimbo by the nurse in charge of caring for Mr. Guachala, the day of his

disappearance the police were advised. 305 However, there is no record in the case file that any

investigation was initiated following this report . The first police procedure was conducted on

January 19, 2004 , two days after the disappearance. 306

188. Instead of undertaking the investigation ex officio, both the hospital staff and the police

informed Mrs. Chimbo Jarro that she should file a complaint .37 The Court consider s that the

obligation to investigate the di sappearance of a person who was in the

be assumed ex of ficio; that is to say, its initiation cannot be contingent upon the procedural
initiative of the victimsdé next of kin.

189. Consequently , the Court consider s that the State failed to comply with its obligation to
initiate the investigation ex officio and immediately

B.2 Omission in the efforts to search for Mr. Guachala Chimbo

190. The investigation into what happened to Mr. Guachald Chimbo inclu ded the obligation to
determinethe victi m&ate ordestiny and to discover hiswhereabouts . Inthiscase, the search
also had to take into account  Mr. Guachala Chimbo 6 special vulnerability at the time of his
disappearance .

191. First, the Court underlines that the state authorities 6 as s u mig that oMr. Guachala
Chimbo escaped from the  hospital. However, this line of investigation required that , at the
very least, the authorities had been informed of his disappearance straightaway and that they

had immediately carried out searches in the are as surrounding the Julio Endara Hospital orin
possible places where  Mr. Guachala could have gone

304 Cf. Case of Velasquez Rodriguez v. Honduras. Merits , supra , para. 166, and Case of Véasquez Durand et al. v.
Ecuador, supra , para. 141.

305 Cf. Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).

306 Record of the social wo fekdence dile,dolican, c and aecdrd of thes arrival time of the

emergency service (evidence file , folio 44).

so7 Cf. Sworn statement of  Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folios 27 and 28).
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192. Tothe contrary, the Rules and Regulations  of the Julio Endara Hospital establ ished that,

if a patient fabandoned the institution ,0fit he person in charge would advi
security staff in order to locate him .0°% These rules were not sufficient |y comprehensive to

ensure that actions were taken with due diligence when a patient disappeared because, for

example, they did not req uire the staff to report the disappearance to the police immediately

or to contact the patientdés family

193. I n addition, the Court notes t hat ,hruldsandtedulatonsc as e, ev
were not complied with because the nurse in charge of Mr. G uachala Chimbo 6 s c dlateé

that he forgot to advise the security guards. 30% Furthermore, the hospital authorities failed to

communicate with the family on the day of the disappearance because although , according to

the records, a telephone call was made, Zoila Chimbo ha s stated that this call was never

received. 31°

194. According to the nurse in charge of the care of Mr. Guachala , on the day of his

disappearance, they searched for Mr. Guachala fiin all the hospital wards and bathrooms; then

[they ] went out into the grounds and the areas around the hospital and the Autopsy

Department [ é Jwithout finding him.  ¢*! The first efforts to search for Mr. Guachald beyond

the immediate surroundings of the hospital took place on January 19, two days after his

disappearance, when the hospital telephoned other hospitals and the morgue. 312 That same

day, the first police procedure was conducted when a pc
obtain the routine information. 0%% There is no record in the case file that any type of search

for the disappeared patient was carried out on that occasion.

195. Although various searches were conducted between January 26 and February 15, 2004,

there is no record that a coordinated, serious and systematic effort was made to find Luis

Eduardo Guachala Chimbo. To the contrary, it would appear that the authorities assumed that

the search was, above all, the familyds responsibility.
hospitalization authorizat i on si gned by Mr s . Chi mbo est alakes shed th
precautions against  any possibility of escape or accident, but if this should happen it accepts

no responsibility for the consequences .0°* Moreover, Mrs. Chimbo was told to look for him in

the h omes of her family members. 815

196. The Court considers that this omission is particularly serious in the case of the
disappearance of a person with a disabilit y. In this regard, expert witness Christian Courtis
indicated that i {]he alleged disappearance of a pe rson with a disabilit y in the custody of the
State requires the authorities to exercise maximum diligence in the search, using all available

means and, in particular, by a coordinated effort of the different departments and relevant

308 Rules and Regulations  of the Julio Endara  Hospital adopted in March 2004, article 25 ( evidence file , folio 8542).

309 Communication of the  nursing auxiliary to the Director ofthe AJul i o HPeydhatricaHospital (evidence file |,

folio 40).

810 Cf. Statement made by Zoila Chimbo during the public hearing held in this case

1 Communicaton of the nursing auxiliary to the Director (evilencefiee, AJul i o EI
folio 40).

812 Record of the social wo(evidencedie , ®lmad) cRecom oftdistess salls reported by the

National Police (evidence file , folio 42), and National Police phone call management system (evidence file , folio 43).

313 Record of the social wofekdencéfie ,dotoa7), c and &Record af the arrival time of the
emergency service  (evidence file , folio 44).

314 Cf. Hospitalization authorization form (evidence file , folio 145).

815 Cf. Sworn statement of ~ Zoila Chimbo Jarro  on September 27, 2005 ( evidence file , folio 27).
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institutions of the civ il authority 1 for example, the police, social services, civil defense, local
authorities, and media. ¢3¢

197. The Court appreciates that, since 2009, the State has conducted various search

procedures. However, these have not been exhaustive; for example, it has never contacted

other individuals who could have witnesse d the events, such as the patients who were interned

in the hospital at the ti medisappeafice . Guachal 8 Chi mbooé6s

198. Allthe above reveals that the State did not undertake a search effort for th e presumed
victim using a differentiated, serious, coordinated and systematic approach , which constituted
a violation of access to justice.

B.3 Due diligence in the investigation

199. The Court emphasizes that, to ensure that an investigation of human rights violations is
conducted efficiently and with due diligence, all necessary measures must be taken to carry
out promptly the essential and appropriate actions and inquiries to clarify the fate of the

victims and to identify those responsible for the facts. 317 Tothis end, the State should provide
the corresponding authorities with the logistic and scientific resources required to collect and

process evidence and, in particular, the authority to access documentation and information

thatis relevant fortheinves tigation of the reported facts and to obtain indications or evidence

of the wwhaerdaboumss 58

200. The Court has indicated that the authorities must expedite the investigation as an

intrinsic legal obligation, and not shift the burden of the initiative to the family members.  3%°
This is a fundamental and conditioning element for the protection of the rights affected by

such situations. %2° Consequently, the investigation should be conducted using all available

legal means and addressed at determining the truth and the pursuit, capture, prosecution and

eventual punishment of all the masterminds and perpetrators of the facts, especially when

state agents are or could be involved. 321 Likewise, impunity must be eradicated by the
determination of both the general responsibility of the State and the individual responsibilities,
of a criminal or other nature, of its agents or of private individuals. 322

201. In order to ensure the effectiveness of the investigation of human rights violations,
omissions in gathering evidence should be avoided and logical lines of investigation

followed. 3% The Court has stipulated that in criminal investigations concerning human rights
316 Written version of the expert opinion of Christian Courtis  provided during the public hearing in this case
(evidence file , folio 8506).

817 Cf. Case of Velasquez Rodriguez v. Honduras. Merits , supra , para. 174, and Case of Terrones Silva et al. v.
Peru. Preliminary objections, merits , reparations and costs . Judgmentof September26, 2018. Series CNo.360, para.
203.

318 Cf. Case of Tiu Tojin v. Guatemala. Merits, reparations and costs . Judgment of November 26, 2008. Series C
No. 253, para. 327, and Case of Munarriz Escobar etal.v. Peru, supra , para. 97.

319 Cf. Case of Velasquez Rodriguez v. Honduras. Merits , supra , para. 177, and Case of Munarriz Escobar etal. v.
Peru, supra , para. 98.

820 Cf. Case ofthe Pueblo Bello Massacre v. Colombia , supra, para. 145, and Case of Munarriz Escobar etal.v. Peru,
supra, para. 98.

s21 Cf. Case of MyrnaMack Chang v. Guatemala. Merits, reparationsand costs . Judgmentof November25, 2003. Series
CNo. 101, para. 156, and Case of Munarriz Escobar etal.v. Peru, supra , para. 98.

822 Cf. Case of Goiburll etal.v. Paraguay. Merits, reparations and costs . Judgment of September 22, 2006. Series C
No. 153, para. 131, and Case of the Workers of the Fireworks Factory of Santo Antonio de Jesus and their families  v.

Brazil , supra , para. 220.

323 Cf. Case of the Serrano Cruz Sisters v. El Salvador. Merits, reparations and costs . Judgment of March 1, 2005.
Series C No. 120, paras. 88 and 105, and Case of Azul Rojas Marin etal. v. Peru, supra , para. 194.
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violations, it is necessary , inter alia : to gather and preserve evidence in order to help in any
potential criminal investigation of those responsible; to identify possible withesses and obtain

their statements, and to determine the cause, manner, place and time of the act investigated.
It is also necessary to conduct an exhaustive investigation of the scene of the crime, and
ensure that rigorous tests are performed by competent professionals using the most
appropriate procedures. 324

202. In the instant ¢ ase, the Court notes that there were flaws in the initial investigations
that could not be rectified. For example, it underlines that the examination of the site of the
event s was carried out on February 16, 2004, approximately one month after Luis Eduardo

Guachal 8 Chi mboods 3%iSmnephee dulioeEndara Hospital was the last known
location of Mr. Guachala Chimbo it was essential to inspect this establishment immediately to

obtain evidence asto what could have occurred to the presumed victim . Also, the procedure
only included a general inspection of the hospital premises. There is no record that an
exhaustive inspection was conducted, for example, of the room where Mr. Guachala slept, his
belongings, or the television room where he was presumably se en for the last time. The
passage of time prevent  ed this shortcoming from being rectified.

203. Moreover , the Court notes that, during the investigation, at no time did the State requ est
the statements of other possible withesses of what happened to Mr. Guachal a4 Chimbo,
particular ly of those who were interned in the hospital at the time of his disappearance. Nor

did it adequately investigate the possibility that Mr. Guachald had died inthe hospital .

204. The foregoing reveals that the investigation conducted was no t serious, effective or
exhaustive. Therefore, the Court considers that the investigation was not conducted with due
diligence.

B.4 Effectiveness of the application for habeas corpus

205. The Court recalls that Articles 7(6) and 25 of the Convention refer to different spheres

of protection.  Article 7(6) of the Convention 3% has it s own legal content  which consists in
directly protecting physical or personal liberty by a court order addressed to the corresponding
authorities requiring them to bring a det ainee before a judge so that the latter may examine

the lawfulness of the detention and, order his release, if appropriate. 827 This Court has
considered that the remedy of habeas corpus is the appropriate means to ensure liberty,
control respect for the life and integrity of the individual , and prevent his disappearance or
the indetermination of his place of detention. 328 |n this regard, in its case law, the Court has
already indicated that  such remedies should not only exist formally in the laws, but must also

324 Cf. Case of Juan Humberto Sanchez  v. Honduras, supra , para. 128, and Case of Azul Rojas Marin etal. v. Peru,
supra, para. 194.

325 Cf. Record of search of the site of the facts , of February 17, 2004 ( evidence file , folio 2421).

326 Article 7(6) of the Convention establishes that: d]rfyone who is deprived of his liberty shall be entitled to
recourse to a competent court, in order that the court may decide without delay on the lawfulness of his arrest or detention

and order his release if the arrest or detention is unlawful. In States Parties whose laws provide that anyone who bel ieves

himself to be threatened with deprivation of his liberty is entitled to recourse to a competent court in order that it may
decide on the lawfulness of such threat, this remedy may not be restricted or abolished. The interested party or another

perso n in his behalf is entitled to seek these remedies. 0

827 Cf. Habeas corpus in Emergency Situations (Arts. 27.2, 25.1 and 7.6 American Convention on Human Rights) ,
Advisory Opinion OC -8/87, January 3 0, 1987. Series ANo.8 , paras. 33 and 34, and Case of Galindo Cardenas et al.
v. Peru. Preliminary objections, merits , reparations and costs . Judgment of October 2, 2015. Series C No. 301, para.
44.

328 Cf. Advisory Opinion OC-8/87, supra, para. 35, and Case of Gutiérrez Herndndez et al. v. Guatemala.

Preliminary objections, merits , reparations and costs . Judgment of August 24, 2017. Series C No. 339, para. 187.
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be effective. 32° In light of the fact that the principle of effectiveness (effet utile ) crosscuts the

protection due to all the rights recognized in th e said instrument, the Court considers, as it
has on other occasions, 3% that i in application of the iura n ovit curia principle , to which
international case law has resorted repeatedly , in the sense that the judge has the authority,

and even the duty, to apply the pertinent legal provisions in a case, even when the parties
have not cited them explicitly 331 7 it m ust examine the arguments related to the effectiveness

of the applications for habeas corpus in relation to the said provision . In addition, the Court
has indicated that  Article 25 of the Convention  signifies that judicial decisions, including
habeas corpus , must be executed appropriately. 332

206. The effectiveness of a remedy supposes that, in addition to the formal existence of

remedies, they provide results or answers to the violation of rights, 333 which means that the
remedy must be appropriate to combat theviolation , and thati ts application by the competent
authority is effective. 3% In particular, the Court has considered  the remedy of habeas corpus
to be the appropriate means to guarantee liberty, control respect for the life and integrity of
the individual , and prevent his disappearance or the indetermination of his place of

detention. 335

207. In the instant case, on November 29, 2004 , INREDH filed an application for habeas
corpus before the Mayor of Quito in favor of Mr. Guachala , providing info rmation on his
disappearance in the  Julio Endara Hospital .3%¢ On December 14, 2004, the Mayor of Quito
ordered that Mr. Guachala be fibrought before him [ é ]Jwith the corresponding detention
order. 6*¥” The applicants explained that Mr. Guachald could not be presented by the hospital
and asked that the application for habeas corpus be granted because it was the appropriate
guarantee to find a disappeared person. 338

208. On April 27, 2005, INREDH filed a brief with  the Constitutional Court in which it indicated

that, since five months had passed without obtaining a response from the mayor, it appealed

ito obtain a decision by the systemd® dhe Constiwmtiorsmld mi ni st r
Court ruled in favor of the appeal on July 6, 2006 .3 1t st ated t ha,tnhiddapaeity mayor

329 Cf. Caseof VélezLoor v. Panama . Preliminary objections, merits ,reparations and costs . Judgmentof November
23, 2010. Series C No. 218, para. 129, and Case of Gutiérrez Herndndez etal.v. Guatemala, supra , para. 187.

330 Cf. Case of Anzualdo Castro v. Peru, supra , para. 77; Case of Vélez Loor v. Panama, supra , para. 123, and
Case of Rodriguez Revolorio et al. v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment of
October 14, 2019. Series C No. 387, para. 135.

331 Cf. Case of Velasquez Rodriguez v. Honduras . Merits , supra, para. 163, and Case of Hernandez v. Argentina,
supra, para. 54.

332 Cf. Case of Cesti Hurtado v. Peru. Merits . Judgment of September 29, 1999. Series C No. 56, para. 133, and
Case of Acevedo Jaramillo etal.v. Peru. Preliminary objections, merits , reparations and costs . Judgment of February
7, 2006. Series C No. 144, para. 218.

333 Cf. Case of Velasquez Rodriguez v. Honduras. Merits , supra , paras. 63,64 and 66, and Case of Hernandez v.
Argentina, supra , para. 121.

334 Cf. Case of Velasquez Rodriguez v. Honduras. Merits, supra , para. 64, and Case of Hernandez v. Argentina,
supra, para. 121.

335 Cf. Advisory Opinion OC-8/87, supra, para. 35, and Case of Gutiérrez Hernandez etal. v. Guatemala, supra ,
para. 187.

336 Cf. Application for habeas corpus filed by INREDH before the Mayor of the Metropolitan District of Quito
(evidence file , folios 3214).

337 Cf. Decision of the metropolitan Mayor of  Quito of December 14, 2004 ( evidence file , folio 3217).

338 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1810).
339 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1810).
340 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1815).
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of constitutional judge to hear the guarantee of habeas corpus , was obliged to ensure
compliance with the said provision and, by not issuing a decision in the case submitted to him,

he had left the party defenseless, a situation that must be rectified by the Constitutional
Court .0**! The Constitutional Court also indicated that i {]he position adopted by this
Chamber, which is to leave valid alternatives open to the next of kin of the disappeared person,
isextendedto the Ombudsman , the Public Prosecution Service , and any other state institution
that has the legal obligation to contribute its efforts to coordinate actions in order to discover

the whereabouts of  Luis Guachald Chimbo ; and none of them may close their investigation

and execu tion procedures until the case has been definitively resolved. 0342

209. Although the Court consider s that the decision  of the Constitutional Court  represented

an adequate control of conventionality, 343 from the information provided to th is Court, it notes

that the authorities did not take any measure to comply with it immediately. To the contrary,

the closure of the case was ordered 13 days %Theer t he
State argu ed that the re -opening of the investigation in November 2009 was in ¢ ompliance

with the judgment of the Constitutional Court . However, the Court notes that, even if this

were true, thisre  -opening was carried out more than three years after the judgment  granting

the habeas corpus and that,in 2009 , only one investigation procedure was conducted. 3% The

next procedures that appear in the case file were conducted in 2013.

210. The Court stresses that both compliance with and execution of judgments constitute
components of the right of access to justice and effective judicial protec tion. Similarly, the
effectiveness of a judgment depends on  its execution because the right to judicial protection
would be illusory if the St at legalsystem allowed a final and mandatory judicial decision to

remain ineffective to the detriment of one o f the parties. 3% Thus, the Court notes that, since

no investigation actions were conducted immediately after the ConstitutionalCourt 6 s deci si on
in practice, the remedy of habeas corpus was ineffective. Therefore, the Court concludes that

the State violated its obligation to provide an effective remedy  inrelation to the rightto judicial

protection

B.5 Reasonable time and right to know the truth

211. The Court has established that the right of access to justice requires that the events
investigated are determined within a reasonable time. 347 The Court has indicated that the
freasonable time oOtowhich Article 8(1) ofthe Convention refers should be assessed in relation
to the total duration of the proceedings until the final judgment is delivered. 348 |n addition, it

341 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1812).
342 Cf. Decision of the Third Chamber of the Constitutional Court  of July 6, 2006 ( evidence file , folio 1812).

343 Cf. Case of Gelman v. Uruguay. Merits and reparations . Judgment of February 24, 2011. Series C No. 221,

para. 239, and Case of Fernandez Prieto and Tumbeiro v. Argentina. Merits and reparations . Judgment of September
1, 2020. Series C No. 411, para. 185.

344 Cf. Pichincha 18th Criminal Court . Decision of July 19, 2006 ( evidence file , folio 7261).

345 Cf. Communication of the Homicide Brigade of the Pichincha Judicial Police of November 27, 2009 ( evidence
file, folio 1778).

346 Cf. Case of Acevedo Jaramillo etal.v. Peru,supra, para. 219.

347 Cf. Case of Case of Radilla Pacheco v. México. Preliminary objections, merits , reparations and costs . Judgment

of November 23, 2009. Series C No. 209, para. 191, and Case of Guzman Albarracin et al. v. Ecuador. Merits,
reparations and costs . Judgment of June 24, 2020. Series C No. 405, para. 180.

348 Cf. Case of Suarez Rosero v. Ecuador. Merits . Judgment of November 12, 1997. Series C No. 35, para. 71,
and Case of the Workers of the Fireworks Factory of Santo Antbnio de Jesus and their families  v. Brazil , supra , para.
222.
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has considered that, in principle, a prolonged delay constitutes, per se , aviolation of judicial
guarantees 349,

212. The Cour tnotesthat there were three stages in the activities of the authorities in charge

of the investigation in this case : a first stage (from 2004 to 2006) during which the initial

investigation of the events was conducted and that concluded with the closure of the case,
indicating that it has not been possible to determin
kind 0;3° a second stage, in November 2009, when the investigation was re -opened, and a

third stage between 2013 and 2020. No actions whatsoever were undertaken from 2006 to

2009, when a single procedure was conducted, or from 2009 to 2013 . This absence of activity

can be attributed to the conduct of the authorities because the State has not justified these

periods of lack of investigation actions. Ther efore, the Court concludes that the State failed to

comply with its obligation to conduct the investigation in a reasonable time

213. The Court also recalls that everyone, including the next of kin of victims of human rights

violations, has the right to know the truth. Consequently, the victimsé
as a whole should be informed of what happened in relation to such violations. 351 Even though

the right to know the truth has been considered, above all, in relation to the right of access

to just ice, 32 it is comprehensive in nature and its violation may affect various rights

recognized in the American Convention 3% depending on the context and particular

circumstances of the case

214. Inthe instant case, 17 years have passed and the whereabouts of Mr. Guachala Chimbo
remain unknown . Consequently, taking into account the flaws in the investigations, the Court

declares the violation of the right to know the truth of the members of Luis Eduardo Guachala
Chimbo 6 s f a mithis gase, as in others, this violation is included in the right of access to
justice.

B.6 Conclusi on
215. In light of the fact that . (i) the State failed to initiate an investigation ex officio and

immediately; (ii) the State failed to conduct a serious, coordinated and systematic searc h for
the presumed victim; (iii) the State failed to investigate what happened with due diligence,

349 Cf. Case of Hilaire, Constantine and Benjamin etal. v. Trinidad and Tobago, supra , para. 145, and Case of
Colindres Schonenberg v. El Salvador. Merits, reparations and costs . Judgment of February 4, 2019. Series C No.
373, para. 115.

350 Decision of the Pichincha District Prosecutor ~ of July 13, 2006 ( evidence file , folio 7260).

351 Cf. Case of Trujillo Oroza v. Bolivia. Reparations and costs . Judgment of February 27, 2002 . Series C No. 92,
para. 100, and Case of Isaza Uribe etal.v. Colombia, supra , para. 159.

352 Cf. Inter alia , Case of Velasquez Rodriguez v. Honduras. Merits , supra , para. 181; Case of Bamaca Velasquez
v. Guatemala, supra , para. 201; Case of Barrios Altos v. Peru. Merits . Judgment of March 14, 2001. Series C No. 75 ,
para. 48; Case of Almonacid Arellano etal. v. Chile, Preliminary objections, merits , reparations and costs . Judgment
of September 26, 2006. Series C No. 154, para. 148; Case of La Cantuta v. Peru. Merits, reparations and costs
Judgment of November 29, 2006. Series C No. 162 , para. 222; Case of Heliodoro Portugal v. Panama . Preliminary
objections, merits , reparations and costs . Judgmentof August12, 2008. Series C No. 186, paras. 243 and 244; Case
of the Members of the village of Chichupac and neighboring communities of the municipality of Rabinal v. Guatemala,
supra, para. 260, and Case of Vasquez Durand etal.v. Ecuador, supra , para. 165.

353 In his study on the right to know the truth, the United Na tions High Commissioner for Human Rights indicated

that several declarations and international instruments had linked the right to know the truth to the right to request

and obtain information, the right to justice, the obligation to combat impunity for human rights violations, the right

to an effective remedy and the right to respect for private and family life. Furthermore, with regard to the families of

victims, the right to the truth had been connected to the right to the integrity (mental health) of the families of
victims, the right to obtain reparation in cases of gross human rights violations, the right to be free from torture and

ill-treatment and, in certain circumstances, the right of children to receive special protection . Cf. Report of the Off ice
of the United Nations High Commissioner for Human Rights: Study on the right to the truth , UN Doc. E/CN.4/2006/91
of February 8, 2006.
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because there were flaws in the initial investigations that were impossible to rectify and the

State has never requested the statements of other possible wit nesses of what happened to
Mr. Guachala Chimbo; (iv) the remedy of habeas corpus was ineffective to respond to the
disappearance of Mr. Guachala, and (v) the State failed to comply with its obligation to

investigate the facts in a reasonable time , the Cour t conclu des that the State is respons ible
for the violation of Articles 7(6), 8(1) and 25(1) of the Convention , in relation to Article 1(1)
of this instrument , to the detriment of  Luis Eduardo Guachald Chimbo  and the members of his
family, Zoila Chimbo Jarro and Nancy Guachala Chimbo . In addition , the State viol ated the
right to know the truth of the members of Luis Eduardo Gu achal & Chimbo & family .

VII-5
RIGHT TO PERSONAL INTEGRITY OF THE FAMILY MEMBERS 354

A. Arguments of the parties and the Commission

216. The Commission considered that it had been sufficiently demonstrated that, in the

instant case, Mr. Guachal 86s mother and his i mmediate f
the disappearance of their loved one, which had been further a ggravated by the failure to

clarify the facts and the lack of any justice with regard to what happened. The
representatives indicat ed t h atChifitMr,s .si nce she was Luis Guachal 8b6s
person who had the  main responsibility for taking care of him, had been the driving force for

the continuation of the search for her son, 0 and toget|
to determine the truth of the events, o0 this ctonmsditute
The State ar gued t hat f@Ano evi dence haidg dneviolatiorpof e[Ariaet] 8d r egar

of the [Conven tion] inthe case of Mrs. Chimbo Jarro, or Mr.Guachala 6 s i mmedi atod famil y
indi cated that At heiurstantudh pso™yanstptutédavhen the violation of the

human rights of a specific person has been proved previously, oandthis thad not been verifi
in the instant case, so that th eviolation of Mrs. Chimbods ment al and m
be concluded. Nevertheless, the State stressed that it understood the
t hat the situation had cause Mrs. Chi mbo and, therefo
numerous investigation procedures in order to clarify the circumstances of Mr. Guachala 6 s
disappearance 0 and fitried to assist Mrs. Chimbo insofar as possible 0 by actions such as: (i)
providing her with #Afrequent medi cal , psychoéatinggi c al ar
fifinanci al aid so that she c[ould] generat e sheevas own ent

constantly monitored by a social worker.

B. Considerations of the Court

217. The Court has asserted on humerous occasions that the family members  of the victims

of human rights violations may, in turn, be victims. 35 The Court has considered that it is

possible to declare the violation of the right to mental and moral integrity of the vi cti msé
fiimmedi ate family membersod and ot her persons with <c¢l o
additional suffering they have undergone as a result of the particular circumstan ces of the

violations perpetrated against their loved ones, and owing to the subsequent acts or omissions

354 Article 5 of the Convention
355 Cf. Case of Castillo Paez v. Peru. Merits . Judgment of November 3, 1997. Series C No. 34, fourth operative
paragraph, and Case of Mota Abarullo etal.v. Venezuela. Merits, reparations and costs . Judgment of November 18,

2020. Series C No. 417, para. 130.
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of the state authorities in relation to those facts, 3¢ taking into account, among other matters,
the steps taken to obtain justice and the existence of close family ties. 37

218. The evidence in the case file allows the Court to conclude that Zoila Chimbo Jarro and
Nancy Guachala Chimbo have experienced profound suffering and anguish affecting their

mental and moral integrity owing to what happened to Luis Eduardo Guachal & Chimbo and to
the action s of the state authorities in relation to the investigation of what occurred. In this

regard, Zoila Chimbo Jarro, Mr. Guachala Chimbo 6 s mo tstated that

We are all devastated. My daughter, she went to look for him with me and she almost died.
She lost her baby because she was helping me in these efforts ; she suddenly had a tummy
ache because she was pregnant, and she lost her baby. 358

219. On this point, Nancy Guachala Chimbo, Luis Guachala Chimbo 6 s s | stated that

fiduring one of the searches | began to feel ill, 1 becail
department of the Enrique Garcés Hospital and they told me that | was possibly one month
pregnant and had lost the baby. They hospitalized me in the afternoon and then they sent me

to the O1I1 si dr o ARospitahfor arMadtraseundh scanyThe next day | went to the
Maternity Hospital; they did an ultrasound scan, which confirmed an ectopic pregnancy and,

later they did a D and C. The doctors told me that the tension and stress of n
situation was the main cause of this accident. My mot he
cries over everything. | admire her strengtH édgrhil donét
situation hascause dsomuch tensi on. I dondt | et my children go ou
Il try to talk to them all the ti me. Owing to my brothe
something will happen to my children. Once, one of my children [ é broke his leg and | was

with him all the time during his hospitalization because | was afraid to lose him. What

happened to Luis has marked my life and | have become overprotective because | am

afraid. ®° Also, withess Pablo Bermidez statedthat iZoi | a 6Bi mbo6fering, fthe abs

her son, Luis Eduardo, this is the most significant mental suffering because, even though he
disappeared many years ago, she continues to experience the suffering which is renewed
every day. 0°%

220. Inrelation to  Martha Guachala Chimbo, Angel Guachala Chimbo and Jessica Alexandra
Guangaje Farinango , the Court notes that the representatives presented no evidence
concerning the alleged violation of their right to personal integrity

221. Based on the above, the Court concludes that the State violated the right to personal
integrity recognized in Article 5(1) of the American Convention , in relation to Article 1(1) of
this instrument , to the detriment  of Zoila Chimbo Jarro and Nancy Guachald Chimbo

VIl |
REPARATIONS

222. Pursuant to the provisions of Article 63(1) of the American Convention , the Court has
indicated that any violation of an international obligation that has caused harm entails the
duty to redress it adequately and that this provision reflects a customary norm that constitutes

356 Cf. Case of Blake v. Guatemala. Merits . Judgment of January 24, 1998. Series C No. 36, para. 114, and Case
of Roche Azafia etal.v. Nicaragua. Merits and reparation s. Judgment of June 3, 2020. Series C No. 403, para. 100.

357 Cf. Case of Bamaca Velasquez v. Guatemala, supra , para. 163, and Case of Roche Azafia etal.v. Nicaragua ,
supra, para. 100.

358 Statement made by Zoila Chimbo during the public hearing held in this case
359 Affidavit made by  Nancy Guachala Chimbo  on October 30, 2020 ( evidence file , folios 2243 to 2245).
360 Affidavit made by  Pablo Bermldez Aguinaga  on October 30, 2020 ( evidence file , folios 2287).
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one of the fundamental principles of contemporary international law on State responsibility. 361

The Court has also established that the reparations must have a causal nexus to the facts of
the case, the violations that have been declared, the harm proved, and the measures
requeste d to redress the respective harm. Therefore, the Court must analyze the concurrence
of these factors  to rule appropriately and in keeping with law. 362

223. Consequently, and based on the considerations on the merits and the violations of the
Convention declar ed in this judgment, the Court will now examine the claims presented by

the Commission and the v i ct irepreséntatives , as well as the corresponding observations
of the State in light of the criteria established in its case law on the nature and scope of the

obligation to make reparation, in order to establish measures a imed at redressing the harm
caused. 363

A. Injured party

224. This Court consider s that, pursuantto Article 63 (1) of the Convention , the injured party

is anyone who has been declared a victim of the violation of any right recognized in this
instrument. Therefore, the Court considers that Luis Eduardo Guachala Chimbo, Zoila Chimbo
Jarro and Nancy Guachald Chimbo are the fiinjured party 0 nd, in their capacity as victims of

the violations declared in Cha pter VI, they will be considered beneficiaries of the reparations
ordered by the Court.

B. Obligation to investigate the facts and identify, prosecute and punish, as
appropriate, those responsible , as well as to determine the whereabouts
of the victim

B.1 Investigation, determination, prosecution and punishment, as
appropriate, of those responsible

225. The Commission indic ated that the State should continue the investigation impartially,

effectively and within a reasonable time in order to clarify the facts completely, identifying the

perpetrators and imposing the corresponding sanctions. The representatives asked that the

State initiate fithe investigation, prosecution and punishment of the public officials responsible

for the forced disappearance  of Luis Eduardo Guachala. Moreover, this investigation and

punishment should be extended to the prosecutors, investigation agents and others who fail ed

to act diligently, promptly and competently, and who were responsible by act or omission for

violating hunlfheStatda gmtds cat ed t hat ithe investigation co
a series of measures have been take to clarify the facts and Mrs. C himbo Jarro is legally
authorized to have access to and be informed of them.oOo

226. The Court appreciates the progress made to date by the State in order to clarify the

facts. However, bearing in mind the conclusions of Chapter VII -4 of this judgment , the Court
establishes that the State should continue and conduct, within a reasonable time and with the
greatest diligence, all necessary investigations to determine what happened to Luis Eduardo
Guachald Chimbo in order to identify, prosecute and punish, as appropr iate, those responsible
pursuant to domestic law. This obligation must be complied with in keeping with the standards

361 Cf. Case of Velasguez Rodriguez v. Honduras. Reparations and costs . Judgmentof July 21, 1989. Series C No.
7, paras. 24 and 25, and Case of CasaNina v. Peru, supra , para. 126.

362 Cf. Case of Ticona Estrada et al. v. Bolivia. Merits, reparations and costs . Judgment of November 27, 2008.
Series C No. 191, para. 110, and Case of Casa Nina v. Peru, supra , para. 126.

363 Cf. Case of Velasquez Rodriguez v. Honduras. Reparations and costs , supra, paras. 25 and 26, and Case of
Almeida v. Argentina. Merits, reparations and costs . Judgment of November 17, 2020. Series C No. 416, para. 57.
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established by this®*tCokirndgsi ttaseada@aawynt that the victim
been unknown for 17 years.

B.2 Determinati on of the victimdébs whereabout s

227. The Commission indicatedthat the State should undertake a search, using all available
means, to discover the fate or whereabouts of Luis Eduardo Guachala Chimbo or his mortal
remains . If applicable , the Commission asked that the State provide adequate means of
identification and proceed to return the remains to the family. The representatives asked
that the State contin uethesearchfor Lui s Eduar do Gu a cshthathg mayheigivem o
a Christian burial if his mortal rem ai ns ar e TheoState ddidinot comment on this request.

228. In this case, it has been established that the whereabouts of Luis Eduardo Guachala
Chimbo are still unknown . The Court emphasizes that more than 17 years have passed since

he disappeared. The discovery of his whereabouts is a just expectation of hi s family and
constitutes a measure of reparation that gives rise to the correlative duty of the State to

satisfy it. 36> The remains of a person who has died and the place where they are found may

provid e valuable information about what happened. 366 Additionally, for the families of victims

of disappearance, receiving the bodies of their loved ones is extremely important because it

allows them to bury their loved ones in keeping with their beliefs, and to b ring closure to the
mourning process that they have been experiencing over the years. 367

229. Consequently, the State must continue the search for Luis Eduardo Guachala Chimbo
using all pertinent means, and make every effort to determine his whereabouts as soon as
possible. This search must be conducted systematically and be assigned adequate human,
technical and financial resources. A strategy for communicating with the family should be

established in relation to these efforts together with a coordinated action p lan to ensure their

participation, awareness and presence, in keeping with the relevant guidelines and

protocols. %% The Court recalls that, in addition to constituting a measure of reparation, the

effective search for the vict i nodthatthd Satearaudi maetse i s an ex
that the families may know the truth of what happened. This duty subsists while the

uncertainty about the fate of the disappeared person continues.

230. The Court also notes that, in the instant case, it has been Zoila Chimbo who has
conducted most of the search es for her son. Although the obligation to search is a state
obligation that does not depend on the participation of the family members, if they are
involved , the State must take measures to provide material and logistic su pport to the
me mber s of Mr . Guac hal § whe€ hparticipaied sin thea seardhy Also, and
notwithstanding the provisions of paragraph 233, if, dur ing the search, a risk is identified to

364 See, for example, , Case of the Human Right Defender et al. v. Guatemala. Preliminary objections, merits ,
reparations and costs . Judgment of August28, 2014. Series C No.283, para. 252; Case of the members of the Village
of Chichupac and neighboring communities of the municipality of Rabinal v. Guatemala, supra , para. 285; Case of
Vasquez Durand et al. v. Ecuador, supra , para. 203; Case of Favela Nova Brasilia v. Brazil . Preliminary objections,
merits , reparations and costs . Judgment of 1February 6, 2017 . Series C No. 333, para. 292, and Case of Pacheco
Le6n etal.v. Honduras. Merits, reparations and costs . Judgment of November 15, 2017. Series C No. 342, para. 194.

365 Cf. Case of Neira Alegria etal.v. Peru. Reparations and costs . Judgmentof September19, 1996. Series C No.
29, para. 69, and Case of Munarriz Escobar etal.v. Peru, supra , para. 124.

366 Cf. Case of the Los Dos Erres Massacre v. Guatemala. Preliminary objection, merits , reparations and costs
Judgment of November 24, 2009. Series C No. 211, para. 245, and Case of Munarriz Escobar etal.v. Peru, supra ,
para. 124.

367 Cf. Case of the Los Dos Erres Massacre v. Guatemala, supra , para. 245, and Case of Munarriz Escobar et al.
v. Peru, supra , para. 124.

368 Cf. Case of Contreras etal.v. ElSalvador. Merits . Reparations and costs . Judgmentof August31, 2011. Series
C No. 232, para. 191, and Case of Munérriz Escobar etal.v. Peru, supra , para. 125.
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the physical or men tal health ofthe member s of Mr. Guachal who@kepantboo6s f am
in it , the State must  offer comprehensive support to the victims . All protection measures

should respectthe b e n e f i c rightrtopevacy . Such measures require the prior consent  of

beneficiaries and are subjectto review at their request. 36°

231. If, in the course of the measures taken by the State , the victim is found deceased, the
mortal remains must be delivered to his family, following reliable confirmation of his identity,

as soon as possible and without any cost to them. In addition, if applicable, the State must

cover the funeral costs in agreement with the family and according to their beliefs. 870

C. Measures of rehabilitation

232. The Commission indic ated that, if Luis Guachala was found alive, the State should
Aiprovide him with the mental heal th treatment he requi
charge and for the time necessary [ é€.p The representatives asked the Court to or der the

State to provide medical and psychological care to the family members and, specifically in the

case of Zoila Chimbo, they asked that she be provided with private health insurance for the

rest of her life. They also indicated that, if Mr. Guachala was found alive , he should be granted

the same measure. The State argu ed that the Constitution recognized and guaranteed the

right to health and to a decent life, and the existence of st atég publ i
universal and freeofchargeatalll evelsofcare [ é.p Therefore,itconcluded that fiMrs. Chimbo

and her family are able to request comprehensive medical care from the providers of public

health care services [ é Jo that it is neither necessary nor pertinent that the Inter -American

Courtrul ed on this measur e.

233. Based onthe arguments of the parties , the Court , in the instant case, finds it pertinent
that the State grant Zoila Chimbo Jarro and Nancy Guachald Chimbo , once, the sum of
US$7,000.00 (seven thousand United States dollars ) each for the expenses of psychological
and/or psychiatric treatment, as well as for medicines and other related expenses that they

may require.

234. If Mr. Guachald Chimbo is found alive , the State must provide appropriate treatment s

for his physical, psychological and/or psychiatric ailments that respond to his specific needs

and medical record, as well as ensuring that it has his informed consent for each treatment.

The treatment must be provided free of charge, immediately, opportu nely, adequately and

effectively, through the Stapedsalized health care institutions,
indication of his wishes. This means that the victim must receive a differentiated treatment as

regards the procedures that have to be follow ed to be treated in public hospitals. 371 Also, the

respective treatments must be provided, insofar as possible, in the centers nearest to his place

of residence for as long as necessary. 872

369 Cf. United Nations Committee on Enforced Disappearance, Guiding principles for the search for disappeared

persons, adopted by the Committee at its 16th session (April 8 to 18, 2019), Principles 4,5 and 14.

870 Cf. Case of Anzualdo Castro v. Peru, supra , para. 185, and Case of Isaza Uribe etal.v. Colombia, supra , para.
182.

s Cf. Case of Heliodoro Portugal v. Panama . Monitoring compliance with judgment . Order issued by the Inter -

American Court on May 28, 2010, considerand um 28, and Case of Coc Max etal. (Xaman Massacre ) v. Guatemala.
Merits, reparations and costs . Judgment of August 22, 2018. Series C No. 356, para. 155.

sz Cf. Case of the Las Dos Erres Massacre v. Guatemala, supra , para. 270, and Case of Azul Rojas Marin etal. v.
Peru, supra , para. 236.
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D. Measures of satisfaction
D.1 Publication  of the judgment

235. The represe ntatives asked the Court to order the Ecuadorian State to publish a

summary of the judgment containing a description of the facts, the operative paragraphs and

a description of the life ofthe victims i n t hi s case i n finewspaperntate websit
entities , and byradioand t el evi si Gtate odid fidh ®mment on this request.

236. The Court establishes, as it has in other cases, 373 that the State must publish, within six
months of notification of the judgment : (a) the official summary  ofthisjudg ment prepared by
the Court , once, in the Official Gazette and in another national newspaper with widespread
circulation, in an appropriate and legible font, and (b) this judgment in its entirety, available

for at least one year on an official website of th e State, and accessible to the public from the
main webpage. The State must inform the Court immediately when it has made each of the
publications ordered, irrespective of the one -year time frame to present its first report

established in the operative par agraphs of the judgment
D.2 Public act to acknowledge international responsibility

237. The representatives asked that the State organize a public act to acknowledge
international responsibility fiin a solemn public ceremony , [ € Ppresided by the President of the
Republic and in the presence of the Prosecutor General, the details of which must be agreed

with the victims, their family members and representatives, and for which the State must
assume the expenses. 0 Tingthis aatsréferetice behnzatle, to tlkthuman
rights violations committed to the detriment of Luis Eduardo Guachalé and his family and that,

the State explicitly declare that Aithe violations foun
violations, inadmissib | e from any perspective and in any <circumst
fithe authorities present must issue a public apology,

tothe family members of the direct victims in this case

act should be held inthe Julio Endara Psychiatric Hospital

238. The State arguedthat fisince the publication of the judgment s, in itself, a measure of

satisfaction, the public act to acknowledge international responsibility and additional

dissemination acti vities such as those requested, are not nec
that the Court fAshould refrain from ordering them. o

239. The Court finds it necessary to establish , in order to redress the harm caused to the
victims and to avoid facts such as thos e of this case being repeated, that the State must
conduct a public act to acknowledge international responsibility in relation to the facts of this
case. During the act, reference must be made to the human rights violations declared in this

judgment. In a ddition, it must be held in a public ceremony in the presence of senior State

officials and of Mr.  Guachala Chimbo 6 s n e x t or théir rdpresentatives. 574

240. The Stateand thevictims and/or their representatives must coordinate the way in which
the public a ct will be held, as well as details such as the date and place. 875

373 Cf. Case of Cantoral Benavides v. Peru. Reparations and costs . Judgment of December 3, 2001. Series C No.
88, para. 79, and Case of Casa Nina v. Peru, supra , 133.

sr4 Cf. Case of Cantoral Benavides v. Peru. Reparations and costs , supra, para. 81, and Case of Guzman Albarracin
etal. v. Ecuador, supra , para. 232.

375 Cf. Case of Radilla Pacheco v. México, supra, para. 353, and Case of Guzman Albarracin et al. v. Ecuador,
supra, para. 233.

62



E. Guarantees of non - repetition

E.1 Adaptation of existing laws

241. The Commission  asked the Court to order Ecuador to take measures that include: i a
review of domestic legislation and deep -rooted practices in relation to decision -making
procedures for persons with disabilities , to ensure that [ é the legal framework is compatible
with international standards. 0

242. The State indicated that fithe Ecuadorian authorities are already implementing the laws
in force and all the measures required to ensure the effective enjoyment of rights as has been

described, so that the measures of non -repetition requested are unnecessary in light of
domestic law and the corres ponding implementation measures al r eady in force

243. The Court notes that, in its answering brief, the State underscored various legislative
measures that it had taken with regard to the protection of persons with disabilities , inclu ding
in its Constitution , the Organic Health Act and the Organic Disabilities Act. The State also
signed the Ministerial Decision that facilitated the National Strategic Plan on Mental Health,

strategic guideline No. 2 of which establishes that the process of de -institutionalization should

be undertaken, and is promot ing the community mental heal th model. The Court considers
that these measures reveal significant progress to adapt domestic law to the obligation to

ensure the right to health of persons with disabilities without discrimination. However, the

Court notes that the State should take mea sures to ensure complete application of the social
model to address disabilities, based on the obligations that arise from the American
Convention , the Inter - American Convention on the Elimination of All Forms of Discrimination

against Persons with Disabil  ities , andthe Convention on the Rights of Persons with Disabilities

244. Regarding informed consent , the State has not demonstrated that it has regulated the

obligation to provide the necessary support for persons with disabilities  to be able to take the
pert inent decisions with regard to the medical treatments they wish to receive. To the

contrary, during these international proceedings, the State indicated that fi ] tis evident that,
in the case of children and adolescents, and persons with disabilities, it is the family who

provides this consent. 0

245. Based on the foregoing, the Court finds it desirable to order the State to regulate
specifically, within two years of notification of this judgment , the international obligation to
provide supportto  personswith disabilities sothattheyare able togivetheir informed consent
to medical treatments, pursuantto paragraphs 110 to 139 of this judgment . The State must
explicitly establish the obligation to provid e support to  persons with disabilities in order to
ensure the right to health without discrimination.

E.2 Training

246. The Commission  asked that the State fi a d o gpecific measures to eradicate coercion
and forced psychiatric treatments, as well as to ensure informed consent  in matters relating
tomental health i n keeping with the standards descri bed

247. The representatives reqguested i mplementation of f#Ahuman

personnel of the National Police (DINASED), t he Prosecutor Gener al

Ombudsmanés OfMhistry ef PublichHealth , the Human Rights Secretariat, and other
competent public institutions related to this specific case, and especially for all the staff of

public and private psychiatric hospitalsin Ecuador .0They i ndicated that the

should include, among other topics, those relating to the international standards on
disappearance of persons and en  forced disappearance and, in general, on human rights
related to the relev ant case law of the inter  -American system. These programs or courses
must be permanent and addressed at the aforementioned officials of the public system at all
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hierarchical levels. In addition, information on the case and on enforced disappearances in the
country must be included in the core curricula and study plans in order to expand and increase
awareness of the Ecuadorian historical memory concerning serious human rights violations.

248. The State indicated thatthe Ministry of Health had a system of virtua | training modules

through which Ait has designed and executed workshops c
groups requiring priority attention, and health care for victims of serious human rights

violations and crimes against humanity. Professionals in the fields of medicine, psychology,

nursing and social work, who perform functions at different levels of health care, participate

in these training modules and this allows care to be improved in keeping with standards of

quality and friendliness, raise s the awareness of the personnel concerning the needs of

vulnerable groups and  for priority care, and prevent shuman rights violations. 0

249. This Court appreciates the efforts made by the State to train personnel in this way.

However, it stresses that States have the obligation to guarantee t hat #A[a]ll health and
personnel should ensure appropriate consultation that directly engages the person wit h
disabilities. Th ey should also ensure, to the best of their ability , that assistants or support
persons do not substitute or have undue influence over the decisions of persons with
disabilities .0*"® Therefore, the State should adopt permanent education and training programs
for medical students and medical professionals (including psychiatrists), as well as all the

personnel who comprise the health care and social security system s, on issues of informed
consent, the obligation to provide the necessary suppo rt for persons with disabilities to be
able to decide in an informed manner whether or not they wish to receive a medical treatment,

and the obligation to ensure that the appropriate consultation is carried out directly with the

person with a disabilit y.

250. To this end, the Court finds it pertinent to order the State to design and implement ,
within one year and once only, a training course on informed consent and the obligation to
provide support to  persons with disabilities for the medical staff and health w orkers of the
Julio Endara Hospital .

251. Furthermore, the Court orders the State to design a publication or leaflet that outlines

in a clear, accessible and reader -friendly way the right of persons with disabilities to receive

medical care, as well as the obli gations of the medical staff to provide care to persons with

disabilities , which should specifically mention prior, free, full and informed consent and the

obligation to provide the necessary support to persons with disabilities. This publication must

bemade available in all Ecuador6s public and private hie
personnel, as well on the website of the Ministry of Public Health. The State must also make

an information al video on the right of  persons with disabilites  to recei ve medical care, as well

as the obligations of the medical personnel to provide care to persons with disabilities , and in
which specific mention is made of prior, free, full and informed consent and the obligation to
provide the necessary support to person s with disabilities . This video must be available on the

website of the  Ministry of Public Health and, insofar as possible, must be shown in public
hospitals. The State must inform the Court each year on the implementation of this measure
for three years  once this me asure has been implemented

E.3 Action protocol for public health officials when a disappearance
occurs
252. The representatives asked the Court to order fithe issue of a specific legal instrument
on investigation, search and localization in cases o f di sappearances from public
The State indicated that, in 2020, it had adopted the Organic Law on Actions in Cases of
376 Cf. Committee on the Rights of Persons with Disabilities , General Comment No. 1: Article 12: Equal recognition

before the law , May 19, 2014, UN Doc. CRPD/C/GC/1, para. 41.
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Di sappeared or Missing Persons, which Aincludes the i mm
a report, immediate attentio n, and that the search continues until the remains of the persons

appear [and] stipulates the creation of a national I i st
Ecuador considered that the measure of reparation requested by the representatives was

unnecess ary.

253. In the instant case, the Court has considered it proved that the public officials who
worked in the Julio Endara Hospital did not act with due diligence by reporting the
disappearance of Mr. Guachald Chimbo to the competent authorities (supra paras. 187 to
198). The Court notes that, since th e facts of this case occurred, the State has taken various
measures, including the publication of the Organic Law on Actions in Cases of Disappeared or
Missing Persons on January 28, 2020. The Court not es that this law, even though it constitutes

an import ant step forward in the non -repetition of facts such as those that occurred in this

case, lacks specific provisions regarding the disappearance of persons in public hospitals.

Therefore, the Court considers it desirable that the State develop, within one y ear, an action
protocol for cases of disappearances of persons hospitalized in public health centers that

includes the standards developed in this judgment on the obligation to notify the competent

authorities so that they open an investigation (supra paras. 187 to 198).

F. Compensation
254. The Commi ssion asked the Court to order E ¢ u a d to makdiintegral reparation for the
human rights violations declared in the report, for both the pecuniary and the non - pecuniary

aspects, 0 and Ato order measures of financi al compensat

F.1 Pecuniary damage

255. The representatives asked the Court to establish, in equity, consequential damage to

cover ithe actions undertaken by the family to find
disappearance, which involved traveling to different parts of the count ry, as well as different

|l egal procedures and measures. o0 They indicated that @it
these expenses owing to the time that has passed and the impossibility of presenting
documentation for al|l these expenses. 0

256. The State emp hasized that the representatives  had not fjustified their claim with any

evidence. 0 However, it indicated that dAif the Court sh
compensation based on the principle of equity. 0

257. Inits case law, t his Court has develope d that pecuniary damage sup poses the loss of,

or detriment to, the victimsé income, the expenses inc
consequences of a pecuniary nature that have a causal nexus with the facts of the case. 877

258. The Court notes that, even  though no expense vouchers were presented, it can be
presumedthat t he member s of Mr . Gu ac hiacurged diffeienhdxpedses diiea mi | vy
to his disappearance. Accordingly, the Court finds it reasonable to establish the sum of

US$15,000.00 (fifteen thousand United States dollars ) as compensation for consequential

damage, and this must be delivered to Zoila Chimbo Jarro .

F.2 Non -pecuniary damage

s Cf. Case of Bamaca Velasquez v. Guatemala. Reparations and costs . Judgment of February 22, 2002. Series
C No. 91, para. 43, and Case of CasaNina v. Peru, supra, para. 143.
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259. The representatives asked the Court to order the payment of US $150 ,000 to Zoila
Chimbo and US$5,000 to each of Luis Eduardo Guachala Chimbo &6 s s i Hok nom gscuniary
damage .

260. The State arguedthat therepresentatives fisupport this claim for compensation on sums

decided in some precedents that are not appliadebl e t
failure to substantiate the presumed specific effects on the members of Luis Eduardo

Guachal 86s family, [¢é it] asks t he-peuniarydamagesetforj ect t he
in the pleadings and motions bri ef . HtbameeSmteshouldi f t he Co
make pecuniary reparation for this concept, it asks that the Court establish this based on the

principle of equity.o

261. Inits case law, the  Court has developed the concept of non -pecuniary damage , and has
established that this may include both the suffering and afflictions caused to the direct victim

and his close family, and the impairment of a value of great significance for the individual, as
well as alterations of a non  -pecuniary nature in the living conditions of the victim or his
family. 378

262. Considering the circumstances of this case, the violations committed, the suffering
caused and experienced to different degrees, the time that has passed, the denial of justice,
and the change in the living conditi ons of some family members, the proven violations of the

personal integrity of the members of the victmés family and t-peeuniagyt her

consequences they suffered, the Court will establish compensation for non - pecuniary damage
in favor of the victims .

263. First, the Court consider s that the circumstances that surrounded the hospitalization,
treatment and disappearance of Luis Eduardo Guachala Chimbo caused profound fear and
suffering. In light of this criterion, the Court considers that Luis Eduardo Guach ald Chimbo
should be compensated for non -pecuniary damage and finds reasonable the payment of
US$100 ,000.00 (one hundred thousand United States dollars ). Thisamount to be delivered to
Zoila Chimbo Jarro.

264. Second, the Court considers that the lives of Zoila Chimbo Jarro and Nancy Guachala
were affected as a result of the disappearance of Luis Eduardo Guachala Chimbo and that they
have experiences great suffering that has had an impact on the ir life projects. Consequently,

the Court finds it reasonable to establish the sum of US$80,000.00 (eighty thousand United

States dollars ) for Zoila Chimbo Jarro, Luis Eduardo Guachald Chimbo 6 s mo.t andr

US$5,000.00 (five thousand United States dollars ) for Nancy Guachala Chimbo, Luis Eduardo

Guachala Chimbo 6 s @r,ifos ion -pecuniary damage.
G. Other measures requested

265. The Commission asked the Court to order Ecuador to fidraw up a comprehensive plan

to review the policy of hospitalizing persons in public mental health institutions and tailor it to

de-i nstitutionalization, o0 and Ato incorporate the
general health strategies and pla ns, prioritizing  services of psychosocial and community care.o
The representatives asked that: (1) the name of the  Julio Endara Psychiatric Hospital be
changedto iLui s Eduar do (2pthamameofa§ dstreet in the city be changed to AZoi
Chi mb ¢3) ;an audiovisual documentary be made of the facts of the case; (4) the State

0

compo:l

a

present, f or at | east the f ol l owi ngtheflntev eAmgriean Cautt dnr epor t s

investments and progress in the area of mental health and forced disappearance, with the
possibility that the [Commission] and civil society may present information contrary to that

38 Cf.Caseof the fiStreet Chil dr eno v.(Gditemhleasyprag n paid.o84,adnck Gasecof Casd Ning V.
Peru, supra, para. 151.
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presented by the State [ €43 ;(5) abusiness unit be built for Mrs. Chim bo so that she can start

a business; (6) the State Aamend the |l aws in force at
relevant institutions for the control and oversite of psychiatric clinics [ €4 ;(7) reparation be

made for the non-pecuniary damage caused to Carmen Guachala Chimbo, Luis Medardo

Farinango Chimbo, Leonardo Farinango Chimbo and Diana Farinango, and (8) the State build

atwo -story houseon Zoila Chimbods | and.

266. The Court notes that, regarding the compensation requested for non - pecuniary damage
to Carmen Guachala Chimbo, Luis Medardo Farinango Chimbo, Leonardo Farinango Chimbo

and Diana Farinango , these persons were not considered victims in thiscase (supra para. 25);
consequently, it is inadmi ssible to order reparations in their favor. Regarding the other
requests, the Court considers that the delivery of this judgment  and the reparations ordered

in this chapter are sufficient and adequate to redress the violations suffered by the victims
and therefore does not find it necessary to order those measures.

H. Costs and expenses

267. The representatives indica ted that the PUCE Human Rights Center and the Fundacion
de Asesoria Regional en Derechos Humanos (INREDH) ha d defended Luis Eduardo Guachala
and his family before the domestic instances and before the inter -American system since  2004.
They indicated that the HAcost s arivites, asgvellfas thercostshei r pr of
relating to the collection of evidence and the notarization of documents had been covered by

the organizations and, in the instant case, th is has represented an average of US$ 10,000 a
year. 0 They also asked that the expenses i ncurred to attend the hearing on merits before the
Inter - American Commission  be taken into consideration ; these included the issue of passports
and United States visas for Mrs. Chimbo and two INREDH lawyers , the airfares, tickets, hotel
accommodation, tran  sport and food. They indicated that the participation of Mrs. Chimbo and
the INREDH lawyers cost US$ 5,862 .44; while the participation of the PUCE Human Rights
Center cost US$3,222.07.

268. The State stressedthat therepresentatives had notsetforth  fitheir arguments relating

them to vouchers, as the Court reqguires. o |t al so ind
assume the exp enses corresponding to passport and visa procedures for persons who have a

dependent relationship with INREDH and the PUCE Human R ights Center, and whose work

supposedly carried out in relation to these inter -American proceedings has not be
Lastly, it indicated that five persons attended the hearing before the Inter -American

Commission to exercise the defense of the pre sumed victim , wi t hout any fAevidence
strict need for the presence of that number of represeil

269. The Court reitera tes that, pursuant to its case law, 379 costs and expenses  form part of
the concept of reparation, becau se the activities deployed by the victims in order to obtain

justice at both the national and the international level entail disbursement that must be
compensated when the international responsibility of the State has been declared in a
judgment convicting it. Regarding the reimbursement of costs and expenses, it corresponds

to the Court to make a prudent assessment of their scope, which includes the expenses

generated before the authorities of the internal jurisdiction, as well as those incurred during
the proceedings before the inter - American system, taking into account the circumstances of

the specific case and the nature of the international jurisdiction for the protection of human

879 Cf. Case of Garrido and Baigorria v. Argentina. Reparations and costs . Judgment of August 27, 1998. Series C
No. 39, para. 82, and Case of Casa Nina v. Peru, supra, para. 157.
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rights. This assessment may be made based on the equity principle and tak ing into account
the expenses indicated by the parties, provided their quantum is reasonable. 3&

270. The Court has i ndi cat ed t h afthe fvictime orctheiarepmesentatives for costs
and expenses , and the evidence that support the se claims should be submitted to the Court

at the first procedural moment granted to them I thatis, inthe pleadings and motions brief

i without prejudice to those claims being updated subsequently, based on the new costs and
expenses incurred as a result of the p roceedings before this Court .0°! In addition, the Court
reitera tes that it is not sufficient to merely forward evidentiary documents; rather, the parties

are required to include arguments that relate the evidence to the fact that it is considered to

represe nt and that, in the case of financial disbursements, the items and their justification is

clearly established. 3%

271. Taking into the account the sum requested by the Fundacion de Asesoria Regional en
Derechos Humanos (INREDH) and the expense vouchers presented, the Court decides to
establish, in equity, the payment of a total of US $10,000.00 (ten thousand United States
dollars ) for costs and expenses in favor of the Fundacion de Asesoria Regional en Derechos
Humanos (INREDH). In addition , the Court notesth at the PUCE Human Rights Center merely
presented financial reports from the Budgets Department, without vouchers for the amounts
established in the said financial reports. Nevertheless, it is reasonable to presume that the

victims and their representatives a Iso incurred expenses during the processing of the case
before the Commission ; therefore, the Court finds it pertinent to reimburse reasonable
litigation expenses, 3% which it establishes, in equity, in the sum of US $10,000.00 (ten

thousand United States dol lars) for costs and expenses in favor of the PUCE Human Rights
Center. These sums must be delivered directly to the said organizations. At the stage of
monitoring compliance with this judgment , the Court may order the State to reimburse the
victims or thei r representatives any reasonable expenses they incur at that procedural

stage. 384

I Reimbursement of expenses to the Victimso6 Legal Assistance Fun
272. In the instant case, in a note of March 3, 2020, the President of the Court declared
admi ssi bl e t he request presented by t he presumed Y
representatives, to access the Legal Assistance Fund. The order of the President of October 9,
2020, granted the necessary financi al a s s i enotriziogethefit o cove
written statements of Nancy Guachald, Francisco Hurtado Caicedo and Elena Palacio van
Isschot .0
273. OnMarch2, 2021, the disbursement report was sentto the State as established in Article
5 of the Rules for the Operation of the said Fund. | n this way, the State had the opportunity

to present its observations on the disbursements made in this case, which amounted to
US$60.74 ( sixty United States dollars  and seventy -four cents ).

380 Cf. Case of Garrido and Baigorria v. Argentina, supra, para. 82, and Case of Casa Nina v. Peru, supra, para.
157.

361 Cf. Caseof Garrido and Baigorria v. Argentina, supra, para. 79, and Case of Olivares Mufioz etal.v. Venezuela,
supra, para. 193.

362 Cf. Case of Chaparro Alvarez and Lapo lfiiguez v. Ecuador. Preliminary objections, merits , reparations and

costs, supra, para. 277, and Case of Olivares Mufioz etal.v. Venezuela, supra , para. 193.

363 Cf. Case of Ordenes Guerra etal. v. Chile. Merits, reparations and costs . Judgment of November 29, 2018.
Series C No. 372, para. 140, and Case of Urrutia Laubreaux v. Chile. Preliminary objections, merits , reparations and

costs . Judgment of August 28, 2020. Series C No. 409, para. 166.

384 Cf. Case of Ibsen Cardenas and lbsen Pefia v. Bolivia. Merits, reparations and costs . Judgment of September
1, 2010. Series CNo. 217, para. 29, and Case of Casa Nina v. Peru, supra, para. 158.
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274. The State indicated that it had no comments to make in this regard .

275. Based on the violations declared in this judgment, the Court orders the State to
reimburse the Fund the sum of US $60.74 ( sixty United States dollars and seventy -four cents ).
This sum must be reimbursed within six months of notification of this judg ment.

J. Method of compliance with the payments ordered
276. The State shall make the payments of compensation for rehabilitation, pecuniary and
non -pecuniary damage , and to reimburse  costs and expenses establ ished in this judgment
directly to the  persons and organizations indicated herein within one year of notification of
this judgment , without prejudice to making the complete payment before this, pursuant to
the following paragraphs.
277. If the beneficiaries are deceased or die before they receive the respe ctive amount, this
shall be delivered directly to their heirs, pursuant to the applicable domestic law.
278. The State shall comply with the monetary obligations by payment in United States
dollars .
279. |If, for causes that can be attributed to the beneficiaries it is not possible to pay the

amount established within the indicated time frame, the State shall deposit the said amount

in their favor in a deposit certificate or account in a solvent Ecuadorian financial institution, in
United States dollars , and in the mo st favorable financial conditions permitted by banking law
and practice. If the corresponding amount is not claimed, after ten years the amounts shall

be returned to the State with the interest accrued.

280. The sums allocated in this judgment as measures of re paration for damage and to
reimburse costs and expenses must be delivered in full, without any deductions arising from
possible taxes or charges.

281. If the State should fall in arrears, including in the reimbursement of expenses to the
Vi ct i ms 6AssistangeaHund , it shall pay interest on the amount owed corresponding to
banking interest on arrears in the Republic of Ecuador .

I X

OPERATIVE PARAGRAPHS
282. Therefore ,
THE COURT

DECLAR ES,

By five votes to one that

1. The State is responsible for the violation of the rights to recognition of juridical
personality , life, personal integrity , personal liberty , dignity and privacy , access to
information , equality before the law and health , in accordance with  Articles 3, 4,5, 7,11, 13,
24 and 26 of the American Convention on Human Rights , inrelation to the obligation to respect

and to ensure the rights without discrimination and the duty toadoptdomestic legal provisions
established in Article s 1(1) and 2 ofthisinstrument , tothe detriment  of Luis Eduardo Guachala
Chimbo , pursuantto paragraphs 96 to 180 of this judgment

Dissenting Judge Eduardo Vio Grossi.

Unanimously, that
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2. The State is responsible for the violation of the rights to an effective remedy , judicial
guarantees and judicial protection , recognizedin Articles 7(6), 8(1) and 25(1) ofthe American
Convention on Human Rights  , inrelation to Article ~ 1(1) of thisinstrument , to the detriment  of
Luis Eduardo Guachala Chimbo and his next of kin , Zoila Chimbo Jarro and Nancy Guachala
Chimbo. In addition , the State violated the r ight to know the truth of these family members

of the disappeared victim. All of this pursuantto paragraphs 184 to 215 of this judgment

Unanimously, that

3. The State is responsible for the violation of the right to personal integrity , recognized
in Article 5(1) of the American Convention on Human Rights , inrelationto Article  1(1) ofthis
instrument , to the detrimentof  Zoila Chimbo Jarro and Nancy Guachala Chimbo , pursuantto
paragraphs 217 to 221 of this judgment

AND ESTABLISHES

Unanimously, that

4, This judgment constitutes, per se , a form of reparation.
5. The State shall continue or conduct, within a reasonable time and with the greatest
diligence, all necessary investigations to determine what happened to Luis Eduardo Guachala

Chimbo in order to identify, prosecute and punish, as appropriate, those responsible,
pursuantto the provisions of paragraph 226.

6. The State shall conduct, as soon as possible, a rigorous and systematic search with
adequate human, tec  hnical and financial resources, during which it makes every effort to
determine the whereabouts of Luis Eduardo Guachala Chimbo, all of this pursuant to
paragraphs 228 to 231.

7. The State shall grant Zoila Chimbo Jarro and Nancy Guachald Chimbo, once, th e sum
established in paragraph 233 of the judgment , for the expenses of psychological and/or
psychiatric treatment.

8. The State , if Mr. Guachala Chimbo is found alive, shall provide Luis Eduardo Guachala
Chimbo with medical and psychological and/or psychiatric treatment, free of charge and
immediately, opportunely, adequately and effectively , pursuant to paragraph 234 of this
judgment

9. The State shall make the publications indicated in paragraph 236 of this judgment

10. The State shall hold a public act to acknowledge its international responsibility, as
indicated in paragraphs 239 and 240 of this judgment

11. The State shall regulate the international obligation to provide supportto  persons with
disabilities so that they are able to give their informed consent  to medical treatments,
pursuant to paragraph 245 of this judgment

12. The State shall design and implement a training course on informed consent and the
obligation to provide support to persons with disabilities for the medical and nursing sta ff of
the Julio Endara Hospital , pursuantto paragraph 250 of thisjudgment

13. The State shall design a publication or leaflet that outlines in a clear, accessible and
reader -friendly way the right of persons with disabilities to receive medical care, which should
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specifically mention prior, free, full and informed consent and the obligation t o provide the
necessary supportto  persons with disabilities , pursuantto paragraph 251 of this judgment

14. The State shall make aninformati  onal vide o on the rights of  persons with disabilities  to
receive medical care, as well as the obligations of the medical professionals to provide care

to persons with disabilities , and which specifically mentions prior, free, full and informed
consent and the oblig ation to provide the necessary support to persons with disabilities ,
pursuantto paragraph 251 of this judgment

15. The State shall develop an action protocol for cases of the disappearance of persons
hospitalized in public health centers , pursuantto paragraph 253 of this judgment

16. The State shall pay the sums established in paragraphs 258, 263, 264 and 271 of this
judgment as compensation for pecuniary and non -pecuniary damage, and to reimburse costs
and expenses , pursuantto paragraphs 276 to 281 of the judgment.

17. The State s hal | rei mburse the Victi msobthelrdeg aAmerkansi st ance
Court of Human Rights the sum disbursed during the processing of this case, pursuant to
paragraph 275 of this judgment

18. The State , within one year of notification of this judgment , shall provide the Court with
a report on the measures adopted to comply with it, without prejudice to the provisions of
paragraph 236 of this judgment

19. The Court will monitor full compliance with this judgment , in exercise of its authority
and in fulfillment of its obligations under the American Convention on Human Rights , and will
consider this case closed when the S tate has complied fully with its provisions.

Judges Eugenio Raul Zaffaroni and Ricardo Pérez Manrique  advised the Court of their
concurring opinions.  Judge Eduardo Vio Grossi advised the Court of his partially dissenting
opinion and Judge Humberto Sierra Porto informed the Court of his concurring and partially
dissenting opinion.

DONE, at San José, Costa Rica , in a virtual session, on March 26, 2021, in the Spanish
language.
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PARTIALLY DISSENTING OPINION OF JUDGE EDUARDO VIO GROSSI
INTER -AMERICAN COURT OF HUMAN RIGHTS
CASE OF GUACHALA CHIMBO ETAL. V. ECUADOR
JUDGMENT OF MARCH 26, 2021

( Merits, reparations and costs )

I INTRODUC TION

1. This dissenting opinion concerning the above judgment ! isissued to setoutthe reasons
for my discrepancy with the mention made in the first operative paragraph of the judgment

to Article 262 of the American Convention on Human Rights 4 in relation to the judicialization
of the right to health .

Il PRELIMINARY OBSERVATION

2. This discrepancy relates to the provisions of two articles of the Rules of Procedure of
the Inter -American Court of Human Rights .° The first, Article 16(1), indicates that:

The President shall present, point by point, the matters to be voted upon. Each judge shall
vote either in the affirmative or the negative; there shall be no abstentions.

3. This means that the different operative paragraphs of a judgment should be vot ed on
separately, one by one, but also that the respective vote adopts or rejects each of them as a

whole; in other words, it is not possible to vote affirmatively or adopt part of the operative

paragraph in question and negatively or reject the other part of the said paragraph.

4. The other provision is the first phrase of Article 65(2) of these rules which indicates
that:

Any Judge who has taken part in the consideration of a case is entitled to append a separate
reasoned opinion to the judgment, concurring or dissenting.

5. This provision follows the same rationale as the preceding one; namely, that the vote

of the judge may concur with what is adopted in the respective operative paragraph or dissent

from it; in other words, concur or dissent from it as a whole, because this is how it was
adopted or rejected. And this is so because the concurring or dissenting opinion is only

explained or understood in relation to what has been adopted or rejected, respectively.

1 Hereinafter , the judgment

2 fiThe State is responsible for the violation of the rights to recognition of juridical personality, life, personal integrity
personal liberty, dignity and privacy, access to information, equality before the law and health, in accordance with

Articles 3, 4, 5, 7, 11, 13, 24 and 26 of the American Convention on Human Rights, in relation to the obligations to

respect and to ensur e the rights without discrimination and the obligation to adopt domestic legal provisions
established in Articles 1(1) and 2 of this instrument, to the detriment of Luis Eduardo Guachala Chimbo, pursuant to

paragraphs 96 to 180 of t hi s judgment . 0o

3 Hereinafter , Article 26.
4 Hereinafter , the Convention

5 Hereinafter , the Court .



6. Therefore, the harmonious interpretation of the two articles tra nscribed above leads
to the conclusi on that, since the pertinent operative paragraph is adopted as a whole by the
affirmative vote, itis neither admissible nor logical that the eventual corresponding concurring

opinion also dissent s from it, but only as r egard one part of it. This is contrary to both the

letter and the spirit of the provisions cited.

7. The dissenting opinion may be total because it dissents from what is established in all
the operative paragraphs of the judgment or partial if the discrepanc y only relates to the
contents of one or more operative paragraphs, which usually should not be most of them.

8. Regarding the situation in this case, this would be different if the judgment had
included a special operative paragraph to address the pertinent part of Article 26, as occurred

on another occasion; © in other words , if the Court had dedicated one operative paragraph
exclusively to the violation of that article. This would have allowed me to concur with the

adoption of all the operative paragraphs except for the one relating to Article 26. However,

the decision taken in the first operative paragraph of the judgment obliges anyone who
disagrees with  the inclusion of  Article 26 with the other articles of the Convention violated by

the State of Ecuador  to vote negatively with regard to all of them. The judgment disregards

the rules issued by the Court itself in relation to its functioning and this is regrettable.

1. GENERAL COMMENTS ON  ARTICLE 26

9. That said, regarding general reflections on  Article 26, it should first be indicated that
the considerations contained in the separate opinions issued by the undersigned are
reiterated ’ concerning the reference made in the corresponding judgments to this article of

the Convention.

10. Consequently, at this points, itis particularly relevant to indicate that this text does
not refer to the existence of the right to health or to that of the other economic, social and
cultural rights. The existence of such rights is not the purpose of this opinion. Rather, its
purpose is merely to maintain that the Court lacks competence to examine violations of those

rights , based on the provisions of  Article 26; in other words, the presumed violations of those
rights are not justiciable before the Court.

6 Case of the Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina. Merits, reparations
and costs . Judgment of February 6, 2020. Series C No. 400. Third operative paragraph  : fiThe State is responsible for
the violation of the right to take part in cultural life as this relates to cultural identity, a healthy env ironment, adequate

food and water, established in Article 26 of the American Convention on Human Rights, in relation to Article 1(1) of
this instrument, to the detriment of the 132 indigenous communities indicated in Annex V to this judgment, pursuant
toparagraphs 195 to 289.0

" Dissenting opinion of  Judge Eduardo Vio Grossi, Inter -American Court of Human Rights, Case of Casa Nina v. Peru,
preliminary objections, merits , reparations and costs . Judgment of November 24, 2020 ; Partially dissenting opinion

of Judge Eduardo Vio Grossi, Inter -American Court of Human Rights, Case of the Workers of the Fireworks Factory

of Santo Antoniode Jesis  and their families v. Brazil , preliminary objections, merits , reparations and costs . Judgment
of July 15, 2020 ; Dissenting opinion of  Judge Eduardo Vio Grossi, Case of the Indigenous Communities of the Lhaka
Honhat (Our Land) Association v. Argentina. Merits, reparations and costs . Judgment of February 6, 2020 ; Partially
dissenting opinion of  Judge Eduardo Vio Grossi , Inter -American Court of Human Rights ; Case of Hernandez v.
Argentina , p reliminary objection, merits , reparations and costs . Judgment of November 22,2019 ; Partially dissenting
opinion of Judge Eduardo Vio Grossi, Inter -American Court of Human Rights; Case of Muelle Flores v. Peru,
preliminary objections, merits, reparations and costs, Judgment of March 6, 2019 ; Partially dissenting opinion of
Judge Eduardo Vio Grossi, Inter -American Court of Human Rights , Case of San Miguel Sosa et al. v. Venezuela,
merits, reparations and costs. Judgment of February 8, 2018; Partially dissenting opinion of Judge Eduardo Vio
Grossi, Inter -American Court of Human Rights; Case of Lagos del Campo v. Peru, preliminary objections, merits,
reparations and costs . Judgment of August 31, 2017 , and Separate opinion of Judge Eduardo Vio Grossi, Inter -
American Court of Human Rights , Case of the Dismissed Employees of = Petro Peru etal.v. Peru, preliminary objections,
merits, reparations and costs. Judgment of November 23, 2017 .
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11. This does not mean, ho wever, that violations of those rights cannot be justiciable

before the corresponding internal jurisdiction. This will depend on the provisions of the

respective domestic laws, a matter that, in any event , falls outside the purpose of this opinion
and that is part of the internal, domestic and exclusive jurisdiction of the States Partiesto  the
Convention .8

12. What this opinion asserts is that it is necessary to distinguish between human rights

in general, which, in all circumstances, must be respected owing to the provisions of
international law, and those that, in addition, may be justiciable before an international
jurisdiction. Inthisregard ,itshouldbe noted thatthere is no universal court of human rights.
Moreover, not all the regions of the world h ave an international human rights jurisdiction.
There are only three international human rights courts; namely, the Inter -American Court of
Human Rights, the European Court of Human Rights and the African Court of Human and
Peopl esd. Rights

13. Thus, the fac t that a State has not accepted to be subject to an international
jurisdictional human rights instance does not mean that such rights do not exist and that they

cannot eventually be violated. Besides, the State must respect them even though there is no
international court that can be resorted to if they are violated and, especially, if they are

established in a treaty of which that State is a party. In this eventuality, international society

can use diploma tic or political means to achieve the restoration of respect for the said human

rights. Thus, the international recognition of human rights  is one matter and quite another
the international instrument used to achieve the restoration of their exercise in si tuation s in
which they are violated.

V. THE INTERPRETATION OF ARTICLE 26

14. Giventhat the Convention is a treaty between States and, consequently, governed by
public international law, ° the reasons that underlie this discrepancy lie, above all, in the
interpretation that, according to the means for interpretation of treaties established in the

Vienna Convention , should be made of Article 26. These means, that must be concordant or
harmon ious, without one prevailing over the others, relate to good faith, the ordinary meaning
to be given to the terms of the treaty, the ir context , and its object and purpose. 10

8 fiThe question whether a certain matter is or is not solely within the jurisdiction of a State is an essentially relative

question; it depends upon the development of international relations. Thus, in the present state of international law,
questions of nationality are, in the opinion of the Court, in principle within this reserved domain. 0 Permanent Court
of International Justice, Advisory Opinion  on Nationality Decree s Issued in Tunis and Morocco , Series B No. 4, p. 24.

Protocol No.15 amending the [European] Convention for the Protection of Human Rights and Fundamental Freedoms,
Art. 1: 1At the end of the preamble to the Convention, a new recital shall be added, which shall read as follows:

AAffirming that the High Contracting Parties, in accordance with
responsibility to secure the rights a nd freedoms defined in this Convention and the Protocols thereto, and that

in doing so they enjoy a margin of appreciation, subject to the supervisory jurisdiction of the European Court of

Human Rights established by this Convention. o

® Art. 2 ofthe Vienna Convention : Ufeofterms .1. For t he purposes of the present Conventior
an international agreement concluded between States in written form and governed by international law, whether

embodied in a single instrument or in two or more related instruments and whatever its parti
10 fiGeneral rule of interpretation. 1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its

preamble and annexes: (a) any agreement relating to the treaty which was made between all the parties in con nection
with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the

conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into accou nt, together with the context: (a) any subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the
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15. Therefore , these means must be used tointerpret Article 26, which establishes :

Progres sive Development . The States Parties undertake to adopt measures, both internally

and through international cooperation, especially those of an economic and technical nature,

with a view to achieving progressively, by legislation or other appropriat e means and subject
to available resources, the full realization of the rights implicit in  the economic, social,
educational, scientific, and cultural standards set forth in the Charter of the Organization of

American States as amended by the Protocol of B uenos Aires .

a. Good faith

16. The method based on good faith means that what was agreed by the States Parties to

the treaty in question should be understood on the basis of what they really had the intention

of agreeing on, so that this would be applied faithfully and have practical effects . Thus, good
faith is closely linked to the principle of fipacta sunt servanda 0 established in  Article 26 of the
Vienna Convention .1!

17. From this perspective, it is particularly evident that the practical effects of that a rticle
are thatthe States Parties to the Convention really adopted the provisions in order to achieve
progressively the full realization of the rights derived from the OAS standards thatitindicates

and all of this in keeping with the available resources. Therefore, the State obligation
established in Article 26 is to adopt measures to make the said rights effective and not to

ensure thatth ose rights really are effective. The oblig ation is one of conduct and not of result.

18. In this regard, it is necessary to call attention to the fact that what Article 26

establishes is similar to the provisions of Article 2 of the Convention; that is, that the States
commit, in the former, to adopt measures in order to achieve progressively the full realization
of the rights derived from the OAS standards mentioned and, in the latter, to adopt measures
if the exercise of the rights established in Article 1 of the Convention are not guaranteed, 12
alth ough the two provisions differ in that the former conditions compliance with its contents

to the availability of the corresponding resources.

19. On this basis, it is necessary to ask oneself why Article 26 was adopted and, therefore,

why the rights itrefer s to were not addressed in the same way as the civil and political rights.
The answer based on good faith can only be that the Convention established that , although
both types of human rights are closely linked owing to the ideal to which they aspire which

application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant
rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended. 0

32. Supplementary mean s of interpretation. Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 31, or to det ermine the meaning when the interpretation according to article
31: (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or
unreasonable. 0

“AEvery treaty in force is binding upbormed pgrthesm iaoa gbodnfamubt ot

2 Art.2. iDomesti c L e gWhere thef ekercisetobany of the rights or freedoms referred to in Article 1 is not

already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their
constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary

to give effect to those rights or freedoms. 0
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is, accordingtoits Preamble ,t hat of creating the condit i odfsheyt o

are, however, different and, particularly, developed differently in the sphere of public
international law, so that they should be treated differently, w hich is precisely what the
Convention does since it also indicates this in its Preamble .4

20. Therefore, and in keeping with the principle of good faith, it should be underlined that

the fact that the Preamble to the Convention assertsthat everyone may enjoy his economic,
social, and cultural rights, as well as his civil and political rights does not infer, as the
judgment does, that the practical effects of Article 26 are that the violation of the rights to

which it refers are justiciable b efore the Court, but rather that the State should adopt the
pertinent measures to realize those rights progressively.

21. Additionally, it is essential to indicate that it is surprising that the judgment has not
referred more extensively, in any part, to good faith as an element that is as essential as the
other elements for the interpretation of treaties contemplated in Article 31(1) of the Vienna

Convention . Likewise, it is also strange that it provides no explanation of the inclusion of

Article 26 in achapter  separate from the civil and political rights and, in particular, the reason

for this and its practical effects. The judgment provides no answers to t he motive or reason
for the existence of Article 26 as a provision that differs from those that relate to the civil and

political rights

22. In sum, good faith leads to considering Article 26 on its own merits, which means that
it should be interpreted, not as recognizing rights that it does not name or develop as in the
instant case, but rather as referring to criteria other than those of the Convention to

distinguish them, such as those of the OAS Charter and that, consequently, their specific or
particular practical effect is, let me repeat, that the States Parties to the Convention should

take measuresto realize progressively the rights derived from those provisions , and all of this
subjectto available resources.

23. In other words, interpreting the Convent ion in good faith entails starting from the
presumption i andrespectingit 1 that the States Parties adopted itin the understanding that
only what they had agreed to is what could be required or claimed of them. Separating good

faith from what was agreed could mean that the States Parties to the Convention are required

to comply with something they never agreed to or had in mind. Th erefore , by omitting any
reference to good faith, the judgment mar kedl vy departs from the
provisions in th is regard.

b. Ordinary  meaning
24. When interpreting Article 26 in light of its literal or ordinary meaning, it can be

concluded that this provision:

i. Istheonly article in Chapter Ill, entitled fiEconomic, Social and Cultural Rights ,01°

al |l ow

Vi

of Part  enti tl ed AState Obligations and Rights

13 Para. 4: fiReiterating that, in accordance with the Universal Declaration of Human Rights, the ideal of free men enjoying
freedom from fear and want can be achieved only if conditions are created whereby everyone may enjoy his economic,

social, and cultural rights, as well as his civil and political

14 para. 5: & the Third Special Inter -American Conference (Buenos Aires, 1967) approved the incorporation into the
Charter of the Organization itself of broader standards with respect to economic, social, and educational rights and
resolved thataninter  -American conventiononh  uman rights should determine the structure, competence, and procedure
of the organs responsible for these matters. o

15 Chapter IV of Part | is entitted fiSuspension of Guarantees, Interpretation and Application 0 and Chapter V of Part|
APers®&epabonsibilities. o

enna
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Chapter I iGener al Obligationso and Chapter 1
consequently, it can be understood that it is this instrument itself that considers the

civil and political  rights separately from the economic, social and cultural rights,

making a clear distinction between them by establishing a special and different

consideration for each one;

ii. Does not name or describe or specify the rights to which it alludes, but merely
identifies them as those derived from At he economic, social, educati
and cultural standards set fthatis hights that amamate [ OA S| Cha
from or can be inferred 17 from the provisions of the latter;

iii. Does not stipulate  respect for the rights to which it refers or ensure their respect,
neither does it embody or establish them;

iv.  Does not make those right effective or enforceable because if it had wanted to do

so0, it would have stated this expressly and without any ambiguit y; in other words,
it would have proceeded contrary to what is indicated by the Co u r tadedaw ;'8
v. To the contrary, establishes an obligation to act, no t one of results, consisting in

the duty of the States Patondommeadures, ioh ¢hinteroaflyv ent i on i
and through international cooperation, especially those of an economic and technical

nature, with a view to achieving progressively [ € he full realization of t
which it alludes, a mandate to which, however, the judgment makes no reference;

vi. Indicates that the obligation of conduct that it establishes should be complied with
fiby legislation or other appropriate means and sub ject to available resources  ,0 which
not only reinforces the lack of effectiveness of those rights, but conditions the
possibility of compliance to the existence of the resources that the respective State
has available to this end, and

Vi, Makes the adoption o f the measures in question dependent not only on the
unilateral will of the corresponding State, but also on the agreements that it may
reach with the other States, also sovereign, and with international cooperation
organisations and, also, it can be concl uded that the rights in question are not, in

®fdDerivar: Dicho de una cos a: Difciormiode |zLenguaEspaielay Redl@cademia Bspadiola,
2018.

17 filnferir: Deducir  algo o sacarlo como conclusién de otra cosa,0 idem .

18 Para. 97 of the judgment



the terms used by the Convention , firecognized, 0*° fiset forth, ¢&° fguaranteed, 0%

fiprotected 0 [ éonsagrado 0 i n t he Span# soh fiprote ctexl {08 rblit are

derivedfrom fit he economic, social, educational, scienti
forth in the [ OAS] Charterodo; in other words, they o
the Convention

25. In summary, contrary to what the judgment asserts, the Convention has not
firecognized the right to health as a right protected under Article 26 of the Convention .¢%* In
order t o mai nt ain t hat it has been firecogni zed, O
iset fortho or fAprotectedo by t heconduatt&twafold intellecwad ul d b e
exercise ; in other words, derive that right from the provisions of the OAS Charter; and, on

this basis, derive the corresponding rights and, consequently, consider it recognized i but not

expressly, merely implicity T by that treaty , an intell ectual exercise far removed from the

direct and clear terms of the Convention with regard to the rights to which it refers.

-3

¥Art. 1(1): i0Obl i gation to ReTF&he@StatesParkes tgthist Gnventlon undertake to respect the rights and

freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those

rights and freedoms, witho ut any discrimination for reasons of race, color, sex, language, religion, political or other

opinion, national or social origin, economic status, birth, or any ot

Art. 22(4): fAFreedom of Movement and Residence. The exercise of the  rights recognized in paragraph 1 may also be
restricted by law in designated zones for reasons of public interest.

Art. 25(1) : AJudicial Protection . Everyone has the right to simple and prompt recourse, or any other effective recourse,
to a competent cour t or tribunal for protection against acts that violate his fundamental rights recognized by the
constitution or laws of the state concerned or by this Convention, even though such violation may have been committed

by persons acting in the course of their o fficial. duties. o

Art. 29(a): A" Restrictions r egar dNoprayisidnof this Copvengon shall beanterpreted as: (a) permitting
any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in t his
Convention or to restrict them to a greater extent than is provided f

Art. 30: AiScope of ReTEerestriaidnsg tiean pursuant to this Convention, may be placed on the enjoyment or
exercise of the rights or freedoms recognized herein may not be applied except in accordance with laws enacted for
reasons of general interest and in accordance with the purpose for wh

Art3l: fiRecogni tion of Qiherhrights ard ifrgetiotns recognized in accordance with the procedures
established in Articles 76 and 77 may be included in the system of pr

Art.4 8(1) (f): A 1 When the Commission receives a petition or communication alleging violation of any of the rights
protected b y this Convention, it shall proceed as follows D é

The Commission shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of
the matter on the basis of respect for the human rights recognized in this Conventi on. o

2045(1): AiAny State Party may, when it deposits its instrument of ratifi
at any later time, declare that it recognizes the competence of the Commission to receive and examine

communications in which a State Party alleges that another State Party has committed a violation of a human right

set forth in this Convention. o

AArt. 47(b): AThe Commission shall consider inadmissible any petiti
44 or 45 if:é the petition or communication does not state facts t
guaranteed by this Convention. o

22 Supra, art.4 8(1) (f), footnote 19.

3 Art. 4(1) : Rightto Life . Every person has the right to have his life respected. This right shall be protected by law and,
in general, from the moment of conception. No one shall be arbitrarily deprived of his l'ife.o

Art. 63 (1) : ilf the Court finds that there has been a violation of a ri
Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall

alsorule, i fappropriate, that the consequences of the measure or situation that constituted the breach of such right

or freedom be remedied and that fair compensation be paid to the injured party .0

% para. 97 of the judgment



26. Furthermore, it is evident that the judgment disregards the literal meaning of Article
26 and, consequently, in this regard does not apply harmoniously the provisions of Article
31(1) ofthe Vienna Convention or even make an interpretation of this article. It appears that,

for the judgment, the literal meaning of what was agreed has no relevanc e whatsoever and,
consequently, it considers this a mere formality, which allows it to attribute to the said article

a meaning and scope that is far removed from what the States explicitly signed onto, asif
they really wanted to agree something else which, evidently, goes against a Il logic.

27. To the contrary, it  can legitimately be asserted that, according to its literal meaning
and the principle of good faith, Article 26 does not propose several possibilities of application

I in other words, create doubts about its meaning and scope that, consequently, justify the
interpretation that  clearly differs from what was agreed i and does not establish any human
right and, especially, one that can be required before the Court; rather it alludes to obligations

assumed by the States Parties to the Convention concerning actions and not results

28. In short , it may be concluded, contrary to what is maintained in this judgment, that

fin accordance with the ordinary meaning t QArticle26gi v en
does not establish a sufficient reason for having recourse to the Court to safeguard the rights

fiderived 0 from the OAS Charter and t hat , consequenrtecyogmnirzee dn,odt fiiest abl i

fifiguaranteed, 0 Aset f dmrotby dthedConven giong tinkke th eedights that, when
violated, are justiciable before the Court .

C. The means relating to the context
29. When trying to fathom the intention of the States Parties to the Convention in relation
to Article 26, it is necessary to refer T always in keeping with the provisions of the Vienna

Convention 1 to the context of the terms; therefore, it is necessary to refer to the system
established in the Convention in which Article 26 is inserted, which means that

a) This system consists of the obligations and rights that it establishes , the organs
responsible for ensuring respect for them and requiring compliance with them, and
provisions concerning the Convention; 25

b) Regarding the obligati ons, Obligatich & RespeetRightso :0®®namel vy,

and to ensure fiDomestic Legal Effects &7 and, as regards the rights, they are the ACivil
and Political Rights ¢6*® and the fiEconomic, Social and Cultural Rights  ¢;2° and

ZfAPar t Gendral andiTransitory Prov  isions. 0
% Supra , footnote 19, Art.  1(1).
27 Supra, footnote 12.

28 28 part |, Chapter |1, Arts. 3 to 25. Right to recognition of juridical personality (Art. 3), Right to life, (Art. 4), Right

to personal integrity (Art. 5), Freedom from slavery (Art. 6), Right to personal liberty (Art. 7), Right to a fair trial

(Art. 8), Fr eedom from ex-post facto laws (Art. 9), Right to compensation (Art. 10), Right to privacy (Art. 11),
Freedom of conscience and religion (Art. 12), Freedom of thought and expression (Art. 13), Right of reply (Art. 14),

Right of assembly (Art. 15), Freedom of association (Art. 16), Rights of the family (Art. 17), Right to a name (Art.
18), Rights of the child (Art. 19), Right to nationality (Art. 20), Right to property (Art. 21), Freedom of movement
and residence (Art. 22), Right to participate in government (Art. 23), Right to equal protection (Art. 24) and Right

to judicial protection (Art. 25).
2 Supra, para. 15, Art. 26.

t
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¢) In relation to the organs, these are the Commission , the Court % and the OAS
General Assembly. The first is responsible for the promotion and defense of human

rights, 3! the second for the interpretation and application of the Convention %2 and the
third for the adoption of the measures required to ensure compliance with the respective
rulings. 32
30. From t he harmonious interpretation of the corresponding norms, it is possible to
deduce that the States that have accepted the contentious jurisdiction of the Court can only
be required, in a case that has been submitted to the Court, to duly respect the civil a nd
political rights fr ecogni zed, 0 fiestablished, 06 figuaranbytked, 0 fiset
Convention and, furthermore, provided that it is eventually necessary, t o adoptin f
accordance with t[he] constitutional processes [of the corresponding State ] and the provisions
of this Convention, such legislative or other measures as may be necessary to give effect to
those rights or freedoms. 0
31. To the contrary, with regard to the rights derived from  fithe economic, social,
educational, scientific, and cultural standards set for't
required to adopt f#Aby | egislation or other appropriate
through international cooperation, espec ially those of an economic and technical nature, with a
view to achieving progressively [ é thefull realization of the rights , 0 and this fAsubject to
resources. 0
32. That said, it is necessary to place on record for the purpose of the application of this
me ans of interpretation that, according to the fifth paragraph of the Preamble to the
Convention ,'the OAS Charter i n c or p o breateestandards with respect to economic, social,
and educati onal ther Cogventih0 detenmine d fithe structure, competence , and
procedure of the organs responsible for these matters .0
33. In compliance with this mandate and as already indicated , the Convention gave the
civil and political rights a differentiated treatment from the economic, social and cultural
rights, express ing, as already indicated, the former in Chapter Il of Partl of the Convention
and the latter in  Chapter Il of the same part and instrum ent. Thus, the indivisibility of the
0 Art.33: : fAThe following organs shall have competence with respect to
commitments made by the States Parties to this Convention:
a.theilnter -Ameri can Commi ssion on Human Right s, referred to as fiThe Commi
b.theInter -Ameri can Court of Human Rights, referred to as fiThe Court. o
SLArt . filT:hefi main function of the Commission shall be to promote respe:{
exercise of its mandate, it shall have the following functions and powers: (a) to develop an awareness of human
rights among the peoples of America; (b ) to make recommendations to the governments of the member states, when
it considers such action advisable, for the adoption of progressive measures in favor of human rights within the
framework of their domestic law and constitutional provisions as well a s appropriate measures to further the
observance of those rights; (c) to prepare such studies or reports as it considers advisable in the performance of its
duties; (d) to request the governments of the member states to supply it with information on the me asures adopted

by them in matters of human rights; (e) to respond, through the General Secretariat of the Organization of American

States, to inquiries made by the member states on matters related to human rights and, within the limits of its

possibilities , to provide those states with the advisory services they request; (f) to take action on petitions and other
communications pursuant to its authority under the provisions of Articles 44 through 51 of this Convention; and ( 9)
to submit an annual report to t he General Assembly of the Organization of American States.

32 Art. 62(3): fiThe jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the
provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have
recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special
agreement . o

3 Ar t . BoSeach régular session of the General Assembly of the Organization of American States the Court shall
submit, for the Assembly's consideration, a report on its work during the previous year. It shall specify, in particular, th e
cases in which a state has not complied with its judgments, making any pertinent recommendatio ns. o0
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civil and political rights and of the economic, social and cultural rights referred to in the
Preamble to the Convention , istothe fienjoyment 0 of both types of human rights and not that
they should be subject to the sa me rules for their exercise and international oversight.

34. Itis also necessary to recall, with regard to what Article 31(2) ofthe Vienna Convention

considers as context, that t her e iagreement rélating to the [Convention] which was

made between all t he parties in connection with the <concl usi
instrument which was made by one or more parties in connection with the conclusion of the

[ Convention] and accepted by the other parties as an il
35. Moreover, nor does there exist together with the context, as established by Article

31(3) of the Vienna Convention flany subsequent agreement between the parties regarding

t he interpretation of t he [ Conventi on] or thidmye applic

subsequ ent practice in the application of the [Convention] which establishes the agreement
of the parties regar diwthbthe ®xxept ionbfethefProtecol®ftSano nSaléador .

36. Consequently, it is unacceptable that, in the absence of the so-called Alaut henti c
interpretation &> of the Convention , its meaning and scope are determined by the Court over

and above, and even in contradiction with , What its States Parties agreed . The Convention

as any treaty, does not exist beyond what the States Parties expressly agreed.

37. In addition, in an attempt to justify the judicialization oftheright tohealth and hygiene

in the workplace  before the Court , and supporting itself on the provisions of Article 31(3)(c)

of the Vienna Convention ,t he Courtés case | aw has had recourse, in
has decided in recent years in this regard, to treaties that are not only of a universal scope,

but also do not establish the possibility of resorting to the Court or any other internatio nal

court based on eventual violations of the right to health .

38. Moreover ,the Court 6s c as e havearecoude etesothar@utonomous sources

of international law in order to support its actual position ; that is , those that create rights,
such as custom, general principle of law or unilateral legal act, or to subsidiary sources of
international law;  in other words , those that help determine the applicable rules of law, such

as jurisprudence, legal doctrine or the declarations of law by  internationa | organizations .3 It
merely refers to either its own case law, which is useful basically to demonstrate coherence

in its actions, but not necessarily to determine the applicable legal rules, or to decisions of

international organisations that are non -bindi ng for the States T in other words, mere
recommendations and that, also, do not interpret the Convention nor is that their purpose.
39. And, these instruments , rather than interpreting a provision of a convention and, in

particular, of the  Convention , consti tute the expression of legitimate hopes for change or the
development of international law in the matter to which each one refers. Furthermore, it

should not be forgotten that they do not even emanate from an international organ or an
official of the inter - American system of human rights.

34 So-called by legal doctrine

% Article 38 of the Statute of the I nternational Cour't of Justice:
accordance with international law such disputes as are submitted to it, shall apply: (a) international conventions,

whether general or particular, establishing rules expressly recognized by the contesting states; (b) international

custom, as evidence of a general practice accepted as law; (c) the general principles of law recognized by civ ilized

nations; (d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejud ice the power of the Court to decide a case exaequo i f the parties agree the

10



40. On several occasions, the said case law has alluded to the Universal Declaration of

Human Rights and  the American Declaration of the Rights and Duties of Man and, although it
is true that they are declarations of law because they establish general principles of law
applicable to the matter , it is also true that they do not establish or refer to any type of

mechanism to control respect for those principles. It should be added that the American
Declaration, since it pre  ceded the Convention, does not interpret it; rather the latter was
developed owing to what was proclaimed in the former, precisely to establish mechanisms of
control.

41. In addition, in order to support its actualtopositio
Article 29 of the Convention ,3%¢ known asthe fipr o p er spointiple oHowever, the Court

does not take into account that this article relates to the interpretation of the rights recognized

in this instrument and not to the mechanisms of control established therein. It also appears

to forget that the said article relates to the interpretation of the Convention, mandating that,

in this regard, the meaning and scope construed cannot signify a limitation of the human

rights in question , as recognized by the Convention or by the other legal instruments it

mentions. Consequently, the purpose of the said article is not to authorize the Court to rule

on the judicialization of presumed human rights violations, but rather it establishes a condition

for the interpretation of the Convention. Furthermor e, it does n
authority to inter  pret other international legal instruments or treaties, or only to the extent

necessary to determine whether they establish a broad er meaning and scope than the one

that can be determined from the human rights ensured in the Convention

42. It also appears necessary to make a few brief comments on the phrases frequently

used in the Courtdés case |l aw as regards that Ahuman ri
the interpretation of which must evolve witThefitshe ti mes

commen tisthatthisis establishedin Article 31(3)(a) and (b) ofthe Vienna Convention , when
it stipulates that, together with the context, there shall be taken into account any subsequent
agreements or practices of the States regarding the interpretation of t he treaty in question.
Therefore, the evolutive factor should relate more to the applicable law than to the case law

issued on it and, above all, should consist in how the States Parties to the Convention have
interpreted the Convention, taking into accoun t other treaties or agreements and practices.

43. The second comment is that, consequently, when making an interpretation it is
necessary to recall that a general assertion by non -state entities , at times without any
scientific support, is not sufficient to de termine the evolution of the times and of current
circumstances; rather, this view must be shared by international society and, in the case of
the Convention, by inter - American society; both of which, still today, are mainly comprised
by sovereign States. Otherwise, this would confer on the said private entities the power to
determine the said evolution and current circumstances , which could not only lead to arbitrary
assertions, but also infringe upon citizen participation in international affairs through
democratic States. In addition, it would confer on those private institutions a certain
intervention in the inter - American normative process that the Convention has reserved to the
States Parties to the Convention

3% No provision of this Convention shall be interpreted as: (a) permitting any State Party, group, or person to suppress

the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent
than is provided for herein; (b) restricting the enjoyment or exercise of any right or freedom recognized by virtue of the

laws of any State Party or by virtue of another convention to which one of the said states is a party; (c) precluding other
rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of
government; or (d) excluding or limiting the effect that the American Declar ation of the Rights and Duties of Man and
other international acts of the same nature may have.
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44, I'n sum, bearing in mind that the aforementione
law to substantiate its recent position that the Court has competence to examine and decide

on eventual violations of the right to health, it can be categorically stated that the truth is

that, in the best case, those instruments could be considered as recognizing the existence of

that right, but not the said competence. Thus, it is irrefutable that none of them, let me

repeat, none, indicate or establish that the presumed violations of the said right can be
submitted to the Court for it to take a decision on them.

45, Furthermore, it should be added thathnor do the references made
law to the domestic law of the State in question justify the thesis that thi s would authorize

recourse to the Court inthe case of vi ol ati ons of the said rights.

derives from the authority granted to it by the Convention and not by a provision of domestic

law of the corresponding State even though, evident ly, its legal system should be taken into
account when interpreting the Convention , as indicated by the said Article 29, to ensure that
it does not limit the enjoyment and exercise of a right recognized by the Convention.

d phr

i n th

The

46. In addition to all the above, it shoul d be noted t hat t he Courtods

achieved a similar result as the one sought in the instant case by applying only the articles of
the Convention on the rights it recognizes and, logically, within their limits , without the need
toresortto Article 26. Th erefore , it is difficult to understand the reason for the insistence on
indicating th at article as grounds for the Court 6s c omp eto exantire violations of the
human rights derived from the OAS Charter when it is evident that this is superfluous. The

reference to Article 26 is even unnecessary and can only create expectations regarding the

judicialization of other rights derived from the OAS Charter

47. From the foregoing, it can be concluded, therefore, that the application of the
subjective means of interpretation of treaties leads to the same result as already indicated;

namely, that at no time were the economic, social and cultural rights derived from the
provisions of the OAS Charter, among them the right to health , included in the protection
system established in  the Convention

d. Function or teleological means

48. When trying to define the object and purpose of the article of the Convention in
guestion, it can be asserted that:

a The purpose of the Convent i on 6 sconsolidgte imthsr y
hemisphere, within the framework of democratic institutions, a system of personal liberty
and social justice based on respect for the essential rights of man; 87

b) To this end, as already indicated, 38 fithe Third Special Inter  -American Conference
(Buenos Aires, 1967) approved the incorporation into the Charter of the Organization [of

American States] itself of broader standards with respect to economic, social, and
educational rights and resolved that an inter -American convention on human rights
should determine the structure, competence, and procedure of the organs responsible

for these matterso;

c) Itis very clear then that what was decided at the said Conference was achieved,
as regards the economic, social, and education rights, with the Protocol of Buenos

87 Para. 1 of the Preamble

3% Supra, footnote  14.
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Aires and with regard to the structure, competence and procedure of the organs

responsible for these matters, with the Convention ; and
d) Therefore, itwas in compliance with that mandate that Article 26 was includedi n
the Convention in a separate chapter from that of the political and civil rights and,
also, establishing a special obligation of the States Parties to the Co nvention, which
did not exist with regard to thel atter rights; that is, fAto adopt me
and through international cooperation, especially those of an economic and technical
nature, with a view to achieving progressively [ éthefullre al i zati on of the rig
which it referred, and this, Aby | egislation or ot
avail able resources. 0

49. In other words, the object and purpose of Article 26 is that the States Parties take the

measures indicated to achieve the realization of the rights that it indicates and not that these
are enforceable immediately and, in particular, that they are justiciable before the Court, as

the judgment asserts. 3 In this regard, it should be recalled that the very title of the artic leis
iProgressive Devel opmentodo and that the title of Chapte
fiEconomic, Soci al and Cul tural Rights, 0 whichiitsndi cat es
object and purpose i is that measures are adopted to ach ieve, progressively, the realization

of the rights to which it refers and not that these are in effect.

50. If it were accepted that, in order to interpret a specific provision of the Convention , it
was sufficient to cite the general object and purpose of thi s treaty 1 which is fairly broad,
vague and imprecise 1 this would infringe the legal certainty and security that should
characterize any ruling by the Court, because it would leave to its discretion, with a significant

margin of appreciation, determinatio n of the rights derived from the said provisions of the
OAS Charte r. And, therefore, prior to the corresponding proceedings, the States Parties to

the Convention  would not know which th  ose rights were.

51. This is why the undersigned is unable to share the approach adopted by the
case law that, based on the contents of Articles 1 and 2 of the Convention, Article 26 makes

a distinct i oaspettssthatvmeag be rdguired immediately and those that are of a

progressi v el beausa thiedifférs significantly from what is envisioned in the said

articles which establish that the rights to which they refer are only those Arecognodozed
ffestablished, 6 Aguarant eed, 0indrdyethe Congentiory whicohisnofipr ot ect ed
the case of those mentioned by Article 26. I n addition,
case law would, in itself, be confusing and even contradictory because, on the one hand, it

would not be possible to know with certainty and before the proceed ings, which aspects or,

more exactly, which rights alluded to in Article 26 were enforceable immediately and which

would be enforceable progressively and, on the other hand, the former would not require the

adoption of measures to be enforceable, while the other could not be enforceable until

measures were adopted.

52. Moreover, an approach such as the one mentioned would lead the Court to assume
the international normative function which, in the case of the Convention , corresponds only
to its States Parties .4' And this because, in the absence of the definition of the rights derived

% Para. 106 of the judgment

40 |dem.

“ Art3l: ARecognition of Other Rights. Other rights and freedoms recogr
established in Articles 76 and 77 may be included in the system of p
Art . 76: nl. Proposal s t o amesulnitedhid tlee Géneral Assembly for the antiony it deesns

appropriate by any State Party directly, and by the Commission or the Court through the Secretary General. 2.
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from the criteria of the OAS Charter , the Court could establish rights that were not explicitly
envisioned in the said  criteria and establish that these were justiciable before it.

53. As a supplementary comment, it is necessary to indicate that the fact that Article 1 of
the Convention establ ishes the obligation of its States Parties to respect and to ensure respect

for the rights that it establishes 42 and that Article 2 of this instru ment indicate that, if such
rights are not already ensured, those State must adopt the necessary measure to give effect

to them, “3 does not reveal that those articles establish that the violation of those rights or all
of them may be s ubmitted tothe consideration and decision of the Court . They only establish
the obligation to respect and to ensure respect for those rights.

54. Ultimately, therefore, it can be asserted that the application of the functional or

teleological me ans for the interpretation of treaties to Article 26 of the Convention leads to

the same conclusion as was reached by using the other means for the interpretation of

treaties; in other words, that the purpose of this article is not to establish any human right

but merely to establish t he obligation of the States Parties to the Convention to adopt

measures to realize the economic, soci al and cul tur al r

e) Supplementary means

55. With regard to the supplementary means of interpretation of treaties, it should be
underscored that, during the 1969 Inter - American Specialized Conference on Human Rights at
which the definitive text of the Convention was adopted, two articles on this matter were
proposed. On was the number 26 in the terms that appear in the Convention. This article was

adopted. #

56. The ot her proposed article stated: Articl e 27: f
Obligations. The States Parties shall tr ansmit to the Inter  -American Commission of Human

Rights a copy of each of the reports and studies that they submit annually to the Executive

Committees of the Inter  -American Economic and Social Council and the Inter -American

Council for Education, Science and Culture, in their respective fields, so that the Commission

can verify their compliance with the obligations determined previously, which are the essential

basis for the exercise of the other rights enshrined i
57. It should be notedt  hat the said draft article 27, which was not adopted, 45 referred to

fireports and studieso for the Commission to verify com
therefore distinguished between @At he JodvidentlymArticens det err

26 it hat i s, those relating to the rights edacatibnalder i ve f 1
scientific, and cultural standards set forth in the Charter of the Organization of American States

Amendments shall enter into force for the States ratifying them on the date when two -thirds of the States Parties to this

Convention have deposited their respective instruments of ratification. With respect to the other States Parties, the

amendments shall enter into force on the dates on which they deposit their respective instruments of r atification. o

Art . 77 : Al. I n accordance with Article 31, any State Party and the
this Convention for consideration by the States Parties at the General Assembly with a view to gradually including

other rights a nd freedoms within its system of protection. 2. Each protocol shall determine the manner of its entry into

force and shall be applied only among the States Parties to it.o

42 Supra , footnote 19, Art.1.
4 Supra , footnote 12, Art.2.

4 Proceedings of the Inter -American Specialized Conference on Human Rights , November 7 to 22, 1969,
OEA/Ser.K/XVI/1.2, p. 318.

4 Proceedings of the Inter -American Specialized Conference on Human Rights , November 7 to 22, 1969,
OEA/Ser.K/XVI/1.2, p. 448.
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as amended by the Protocantl, orothe oberdhn @asnn dAi rtehsed fiot her ri o

enshrined in this Conventiono; t hat i s, the fdcivil and

58. Therefore, the adoption of Article 26 was not intended to incorporate the economic,
social, educational, scientific, and cultural rights into the protection system established in the
Convention. The only suggestion in this regard was that compliance with the obligations relating

to those rights should be verified by the organs of the OAS, conside ring that such compliance

was the basis for the realization of the civil and political rights. And, as indicated, this proposal

was not adopted. This confirms that the States Parties to the Convention had no intention of

including the economic, social and cultural rights in the protection system that it does

establish for the civil and political rights. 46

V. THE OAS CHARTER

59. That said, based on the fact that Article 26 referstothe At he economic, soci

educational, scientific, and cultural standards set forth in the Charter of the Organization of

American States as amended by t hieiseBsenid,morddrtoknbw Buenos Ai
the scope of the latter, to refer to the content of the same stan dards and, in particular, those

cited in the judgment.

60. Regarding the right to health , the judgment refers to Articles  34(i) ,*" 34() ® and

45(h) *° ofthe OASCharter ,"*addi ng t hat ifivarlows pr€cedentsthas recognized the

right to health as a right protected by Article 26 of
Article XI of the American Declaration allows the right to health to be identified when stating

t hat 60[ e] v er ynghteto theapsesetvditien of his health through sanitary and social

measures relating to [ é Jmedical care, to the extent permitted by public and community

r esour & &isiladypthe judgment cites Article 10 of the Protocol of San  Salvador which
establishes that fAeveryone has ttbhmeantheghdymentoftheeal t h, unc
highest level of physical, mental and social well -being , and indicates that health is a public

good? o

61. And, it is based on these provisions that the judgment asserts thdahas A a]
reiterated in its recent case law, the Court considers that the nature and scope of the

obligations derived from the protection of the right to health include aspects that may be

required immediately and those that are of a prog ressive nature ,0adding that, A[i]n

46 Concurring opinion of  Judge Alberto Pérez Pérez,  Case of Gonzales Lluy et al. v. Ecuador, preliminary objections,
merits, reparations and costs. Judgment of September 1, 2015.

“fHiThe Member States agree that equality of opportuniedigstibutborhe el i mi na't
of wealth and income and the full participation of their peoples in decisions relating to their own development are,
among others, basic objectives of integral development. To achieve them, they likewise agree to devote their utmost

efforts to accomplishing the following basic goals: é (i) Protection of man's potential through the extension and
application of modern medical science . 0
“fThe Member States agree that equality of opportunity, tttne el i mi nat

of wealth and income and the full participation of their peoples in decisions relating to their own development are,
among others, basic objectives of integral development. To achieve them, they likewise agree to devote their utmost

efforts to accompl ishing the following basic goals: é () Urban conditions that offer the opportunity for a healthful,
productive, and full l'ife.o

4 fiThe Member States, convinced that man can only achieve the full realization of his aspirations within a just social
order, al ong with economic development and true peace, agree to dedicate every effort to the application of the
following principles and mechanisms : h) Devel opment of an efficient soci al security po

0 para. 97 of the judgment
51 |dem.

2 para. 98 of the judgment .
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regard, the Court recalls that, regarding the former (obligations that may be required
immediately), States must adopt effective measures to ensure access without discrimination

to the services recognized by the right to health, ensure equality of rights b etween men and

women and, in general, make progress towar dandthdie ful |l e
Aif[r]egarding the | atter (obligations of a progressive
that the States Parties have the concrete and constant obligation to advance as expeditiously

and efficiently as possible towards the full effectiveness of the said right, to the extent of their

avail able resources, by Il egislation or ot haeagsertagpppropri a
t hat Al i ] n ardtsian oblgation of mon  -retrogressivity in relation to the rights

achieved. In light of the above, the treaty -based obligations to respect and to ensure rights,

as well as to adopt domestic legal provisions (Articles 1(1) and 2), are essential to achie ve

their effectiveness. 0%

62. The foregoing is transcribed in order to record, on the one hand, that the judgment
does not indicate which obligations can be required immediately are which are of a progressive

nature or the criterion for distinguishing between one and the other and, on the other hand,

that, in reality, it is recognizing, at least undoubtedly in part , that the right to health is not
judicially enforceable before the Court, insofar as thisright depends onits realization which,
in turn, depends  on the availability of resources and on the adoption of other measures by

the State concerned.

63. That said, it is based on the provisions of the said Article s 34(i) , 34(I) and 45(h) of the

OAS Charter , that Article 26 is said to have been violated , in circumstances in which, as in

the case of Article 26 , they very clearly  establish obligation s of conduct and action expressed

as t he Afut most ef f ort s maket maotder Stb aathiewe then amplication of
Aiprinciplesd and fmec h atbé fergoten that bltt the atictes dited are in

Chapter VI of the Charter, entitled Alntegral Develo
establish obligations of result; that is, they do not establish that the human rights derived

from the said articles ~ should be respected, but rather that the utmost efforts should be made

to achieve the principles, mechanisms and goals that they indicate.

64. With this in mind, if the approach recently adopted
the range of possibilities from which the interpreter could derive human rights that are not
explicitly contemplated in any international norm would be enormous, and even limitless. If

the Court continues in this direction and takes it to its extreme, all the States Parties to the

Convention that have accepted its jurisdiction could eventually be brought before it because

they have not fully achieved the Aprinciples, o0 figoal so
OAS Charter from which the judgment derives rights, which, plainly, would appear to be very

far from what the States Parties intended when they signed the Convention or, at least, from

the logic implicit in it, especially owing to the way in which the said Chapter VIl of the OAS

Charter is drafted .

65. Consequently, it is evident that itis not possible to determine the Courtds competer
to examine and decide eventual violations derived fifrom the economic, social, educational,

scientific, and cultural standards set forth in the Charter of the Organization of American

States as amended by the Protocol of Buenos Aireso to \
VI. THE PROTOCOL OF SAN SALVADOR

66. In addition to the foregoing, it is necessary to refer to the fiAdditional Protocol to the

American Convention on Human Rights in the Area of Economic, Social and Cultural Rights ,

8 Para. 106 of the judgment
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Protocol of San Salvador ,0 which is also cited in the judgment to support its interpretation of
Article 26,%* but which , to the contrary, the undersigned considers that its signature and
validity support his assertions in this opinion.

67. This instrument 5 was adopted on the basis of the provisions of Articles 31, 76 and
7756 of the Convention , as indicated in its Preamble , which indicates that:

fiBearing in mind that, although fundamental economic, social and cultural rights have been
recognized in earlier international instruments of both world and regional scope, it is
essential that those rights be reaffirmed, developed, perfected and protected in order to
consolidate in America, on the basis of full respect for the rights of the individual, the
democratic representative form of government as well as the right of its peoples to
development, self -determination, a nd the free disposal of their wealth and natural
resources, and Considering that the American Convention on Human Rights provides that
draft additional protocols to that Convention may be submitted for consideration to the

States Parties, meeting together on the occasion of the General Assembly of the

Organization of American States, for the purpose of gradually incorporating other rights

and freedoms into the protective system thereof. o
68. Consequently, the foregoing reveals that it is an agreement additiona | to the

Convention, with the specific purpose of reaffirming, developing, perfecting and protecting
the economic, social and cultural rights and of progressively incorporating them into its
protection system and achieving their full realization.

69. In othe r words, the Protocol was adopted because, when it was signed, the economic,

social and cultural rights had not been reaffirmed, developed, perfected and protected, or
incorporated into the Conventionbés protectionheyystem.
fully effective by virtue of Article 26. Otherwise, neither the purpose nor desirability of the

Protocol could be understood.

5 Para. 161 of the judgment
%5 Hereinafter, the Protocol

% Supra, footnote 40.
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70. Thus, the Protocol i r egnines,®’ festablishes ,0% fisets forth ¢° or iset s fort ho
[consagra in the original Spanish] ¢° the following rights : Right to Work  (Art. 6); Just,

Equitable and Satisfactory Conditions of Work (Art. 7); Trade Union Rights (Art. 8); Right to

Social Security (Art. 9); Rightto Health (Art. 10); Rightto a Health y Environment (Art. 11);

Right to Food (Art. 12); Right to Education (Art. 13); Right to the Benefits of Culture (Art.

14) ; Right to the Formation and the Protection of Families (Art. 15); Rights of Children  (Art.

16) ; Protection of the Elderly (Art. 17), and Protec tion of the Handicapped (Art. 18). And

remember that, to the contrary, Article 26 does not establish or recognize any rights, it merely

refers to those derived from the OAS Charter

71. Regarding the rights recognized by the Protocol, the States Parties undertook to adopt,
progressively, measures to ensure their full realization (Arts. 6(2),10(2),11(2) and 12(2)).
This is consistent with the provisions of Article 26; that is, both the Protocol and that article

refer to rights that have not been realized or else not fully

72. The Protocol also includes a provision, Article 19, concerning the means of protection

of the above rights. These means consist in reports that the States Parties must submit to

the OAS Gener alonfe pragressiveymedsures they have taken to ensure due

respect for the rights set forth in this Protocol ,0 the treatment to be given to
the Inter -American Economic and Social Council and the Inter -American Council for

Education, Science and Culture, and the observ ations that eventually may be issued on this

matter by the Commission .6 It should be noted that this provision is similar to draft article

27 of the Convention , which was rejected by the corresponding Conference.

S“Art.1: A0Obligation t o AThe§tates Metiastathisédditional Protocol to the American Convention on
Human Rights undertake to adopt the necessary measures, both domestically and through international cooperation,
especially economic and technical, to the extent allowed by their available resources, and taking into account their
degree of development, for the purpose of achieving progressively and pursuant to their internal legislations, the full
observance of the rights recognized in this Protocol .o

Art. 4. Al nadmi ssi bil ity Adcgight wRiehsig recogoited ar mseffect in a State by virtue of its internal
legislation or international conventions may not be restricted or curtailed on the pretext that this Protocol does not
recognize the right or recognizes it to a |lesser degree. o0

® Art. 5 iScope of Restrict i oThe StaenRhrties mayiedtahlit i shmestrictions and limitations on the
enjoyment and exercise of the rights established herein by means of laws promulgated for the purpose of preserving

the general welfare in a demaocratic society only to the extent that they are not incompatible with the purpose and
reason underlying those rights. o

Art. 19(6): iMeans of P Amytinstanteiinowhich the rights established in paragraph a) of Article 8 and in

Article 13 are violated by action directly attributable to a State Party to this Protocol may give rise, through
participation of the Inter -American Commission on Human Rights and, when applicable, of the Inter -American Court
of Human Rights, to application of the system of individual petitions governed by Article 44 through 51 and 61

through690of t he American Convention on Human Rights. o

Art.2:A0bligation to Enact Dithenexerdisé of thelrightsises forta in this Rratocol is not already

guaranteed by legislative or other provisions, the States Parties undertake to adopt, in accordance with their
constitutional processes and the provisions of this Protocol, such legislative or other measures as may be necessary
for making those rights a reality.o

Art. 3: AObl i gati on of No The StatecPartiemto thia Rratocohund ertake to guarantee the exercise of the
rights set forth herein without discrimination of any kind for reasons related to race, color, sex, language, religion,
political or other opinions, national or social origin, economic status, birth or any other soci al condition. o

60 Art. 19: iMeans of P rl.o Rueswant itocthre .provisions of this article and the corresponding rules to be
formulated for this purpose by the General Assembly of the Organization of American States, the States Parties to

this Protocol undertake to submit periodic reports on the progressive measures they have taken to ensure due respect

for the rights set forth in this Protocol. 0

6L ATt . 19: i Me ans o fPursBantotd teecprovisions. of this. article and the corresponding rules to be
formulated for this purpose by the General Assembly of the Organization of American States, the States Parties to

this Protocol undertake to submit periodic reports on the progressive measures they have taken to ensure due respect

for the rights set fo  rth in this Protocol. 0
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73. All of this means, first, that forthe States Parties to the Protocol, the realization of the
economic, social and cultural rights is of a progressive nature; thus, a contrario sensu, they
are not in force or, at least not fully in force.

74. Second, consequently, this means that for the said State s, Article 26 mean s that the
said rights are not included among those to which the protection system established in the
Convention applies, or that are in force, because, otherwise, the adoption of the Protocol

would have been unnecessary.

75. It should be re called that the OAS created the Working Group to Examine the Periodic
Reports of the States Parties to the Protocol ,5? as a mechanism to oversee compliance with
the commitments made on this matter in that instrument. This confirms that, undoubtedly,

the intention of the said State s was to create a non -jurisdictional mechanism for the
international monitoring of compliance with the Protocol

76. The only exception to this system is established in Article 19 (6); namely that

Any instance in which the rights established in paragraph a) of Article 8 63 and in Article 13 ®

are violated by action directly attributable to a State Party to this Protocol may give rise,

2. All reports shall be submitted to the Secretary General of the OAS, who shall transmit them to the Inter -
American Economic and Social Council and the Inter -American Council for Education, Science and Culture so that
they may exami ne them in accordance with the provisions of this article. The Secretary General shall send a copy of
such reports to the Inter - American Commission on Human Rights.

3. The Secretary General of the Organization of American States shall also transmit to the specialized organizations
of the inter -American system of which the States Parties to the present Protocol are members, copies or pertinent

portions of the reports submitted, insofar as they relate to matters within the purview of those organizations, as

established by their constituent instruments.

4. The specialized organizations of the inter -American system may submit reports to the Inter -American Economic
and Social Council and the Inter -American Council for Education, Science and Culture relative to co mpliance with
the provisions of the present Protocol in their fields of activity.

5. The annual reports submitted to the General Assembly by the Inter -American Economic and Social Council and
the Inter -American Council for Education, Science and Culture sh all contain a summary of the information received
from the States Parties to the present Protocol and the specialized organizations concerning the progressive

measures adopted in order to ensure respect for the rights acknowledged in the Protocol itself an d the general
recommendations they consider to be appropriate in this respect.

6. Any instance in which the rights established in paragraph a) of Article 8 and in Article 13 are violated by action

directly attributable to a State Party to this Protocol may give rise, through participation of the Inter -American
Commission on Human Rights and, when applicable, of the Inter -American Court of Human Rights, to application of
the system of individual petitions governed by Article 44 through 51 and 61 through 69 o f the American Convention
on Human Rights.

7. Without prejudice to the provisions of the preceding paragraph, the Inter -American Commission on Human

Rights may formulate such observations and recommendations as it deems pertinent concerning the status of t he
economic, social and cultural rights established in the present Protocol in all or some of the States Parties, which it

may include in its Annual Report to the General Assembly or in a special report, whichever it considers more

appropriate.

8. The Councils and the Inter  -American Commission on Human Rights, in discharging the functions conferred upon

them in this article, shall take into account the progressive nature of the observance of the rights subject to

protection by this Protocol. 0

62 AG/RES. 2262 (XXXVII -0/07) of June 5, 2007.

B Art . 8 : ATr ade 1UThe States MRaitigs Ishtalkensure: (a) The right of workers to organize trade unions

and to join the union of their choice for the purpose of protecting and promoting their interests. As an extension of

that right, the States Parties shall permit trade unions to establish national federations or confederations, or to affiliate

with those that  already exist, as well as to form international trade union organizations and to affiliate with that of

their choice. The States Parties shall al so permit trade unions, f ed

ATt . 13: ARi ght 1 tEeerydhe hasthetrighota education. 2. The States Parties to this Protocol agree
that education should be directed towards the full development of the human personality and human dignity and
should strengthen respect for human rights, ideological plurali sm, fundamental freedoms, justice and peace. They
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through participation of the Inter -American Commission on Human Rights and, when
applicable, of the Inter  -American Court of Human Rights, to application of the s ystem of
individual petitions governed by Article 44 through 51 and 61 through 69 of the American

Convention on Human Rights.

77. This means that only in the event of violation s of the rights relating to trade unions
and to education are the pertinent cases j usticiable before the Court. To the contrary,
regarding the violation ofthe other rights, including theright tohealth , onlythe report system

established in  Article 19 of the Protocol is applicable.

78. Consequently, the Protocol is an amendment to the Convention. This is revealed by its
text where it is considered a protocol, a device expressly established in the Convention. 85 |t
should be stressed that, in its Preamble, it places on record that it is adopted considering that

the Convention provides for that possibility. ® 1 n ot her words, it is an dAaddi

the Convent i darthe psirpogenokgdadudlly incorporating other rights and freedoms

t

into the protective system tthe €Eonentionitgelf wldid motinclude.her ef or e,

79. Thus, by establishing in its Article 19t he Court 6s c oeaexpmnarteeavenwal t o
violations of the rights of trade unions and to education, this instrument  is not restricting the
Court, but rather expanding its competence. If the Protocol did not exist, the Court would be

unable to examine the eventual violation of those rights.

80. All the foregoing is, consequently, extremely clear evidence that, for the States Parties
to the Protocol, the provisions of Article 26 of the Convention cannot be interpreted in order
to establish or recognize economic, social or cultural rights or that it authorizes submitting a

case of their violation to the consideration of the Court. It should be reiterated that, if that

had been established, evidentl y there would have  been no need to conclude the Protocol. And
that was why it was necessary. Its adoption cannot be explained in any other way.

81. Based on the above, it is possible to conclude that the Protocol provides clear proof
that the provisions of Article 26 do not establish any human right or, in particular, as
maintained in this case, give locus standi before the Court for the violation of the economic,

social and cultural rights to which it refers

VII. CONCLUSION S

further agree that education ought to enable everyone to participate effectively in a democratic and pluralistic society
and achieve a decent existence and should foster understanding, tolerance and friends hip among all nations and all
racial, ethnic or religious groups and promote activities for the maintenance of peace.

3. The States Parties to this Protocol recognize that in order to achieve the full exercise of the right to education: (a)
Primary educati on should be compulsory and accessible to all without cost; (b) Secondary education in its different
forms, including technical and vocational secondary education, should be made generally available and accessible to

all by every appropriate means, and in particular, by the progressive introduction of free education; (c) Higher
education should be made equally accessible to all, on the basis of individual capacity, by every appropriate means,

and in particular, by the progressive introduction of free educat ion; (d) Basic education should be encouraged or
intensified as far as possible for those persons who have not received or completed the whole cycle of primary

instruction;  (e) Programs of special education should be established for the handicapped, so as to provide special

instruction and training to persons with physical disabilities or mental deficiencies.

4. In conformity with the domestic legislation of the States Parties, parents should have the right to select the type
of education to be given to their children, provided that it conforms to the principles set forth above

5. Nothing in this Protocol shall be interpreted as a restriction of the freedom of individuals and entities to establish
and direct educational institutions in accordance with t he domestic | egislation of the States

% Supra, footnote 40

% Supra, para. 73.
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82. It is, therefore, based on all the above that | dissent partially from the judgment ; that
is, from the contents of its first operative paragraph. 67

83. In this regard, it is necessary to insist, one more time, that this opinion is not related

to the existence  of the right to health . This falls outside its purpose. It merely states that the
possible violation of thisright cannot be submitted to the consideration and de termination  of
the Court .

84. Furthermore, it is necessary to indicate that this opinion should not be understood to
mean that the undersigned would not be in favor of submitting violations of the economic,

social and cultural rights to the consideration of the Court eventually. | f this occurs, it should
be established by the entity that holds the responsibility for the international legislative

function. It does not appear desirable that the organ entrusted with the inter - American judicial
function should assume the international legislative function, especially when t he States
Parties to the Convention are democratic and are governed by the Inter - American Democratic
Charter ,%8 which establishes the separation of powers and citizen participation in public affairs ,
which the Court should evidently respect, particularly wi th regard to those norms that concern

the intervention of the citizen most directly.

85. From this perspective, it is worth insisting that interpretation does not consist of
determining the meaning and scope of a norm so that it express es what the interpreter
wishes, but rather what it objectively stipulates or establishes. In the case of the Convention,

this means clarifying how what was agreed by its States Parties can be applied in the times
and circumstances in which the respective dispute arises; in other words, how to apply the
pacta sunt servanda  principle in the times and circumstances in which the dispute occurs.

86. The issue is, th erefore , how to ensure that human rights treaties are , per se, truly
living instruments; that is, they are able to understand or be applied to the new realities that

arise and not that it is their interpretation, as if it were a separate entity, that evolves with
the times and the current circumstances, altering their prov isions. The only way to achieve
the said evolutive interpretation is to understand how the society regulated by the
Convention, as an international treaty i thatis, the international society = formed basically by
the States 1 has interpreted it and this is, precisely, the meaning of Article 31 of the Vienna
Convention .5°

87. Furthermore, it is essential to repeat that, if the Court persists in the course adopted

by the judgment, the inter -American system of human rights as a whole could be seriously

constricted . And this is because, very probably, on the one hand, the accession of new States

to the Convention and the acceptance of the Satesrtds co
that have not done so would not be encouraged, but rather quite the reverse and, o n the

other hand, the tendency among the States Parties to the Convention not to comply fully and

promptly with its rulings could be increased or renewed. In sum, the principle of legal certainty

or security would be weakened, which, in the case of human r ights, also benefits the victims

of their violation by ensuring compliance with the coul
supported by the  commitments sovereignly assumed by the States.

88. In this regard, it should not be forgotten that, in practice and over and above any
theoretical consideration, the Courtés function i s, ul
establish, as soon as possible, respect for the violated human rights. It is not so sure that

7 Supra , footnote 2.
8 Adopt ed at the twenty  -eighth special session of the OAS General Assembly, September 11, 2001, Lima, Peru.

8 Supra, footnote 10
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this is achieved with regard to human rights viol ations that the Convention did not consider
justiciables before the Court .

89. Lastly, the undersigned cannot refrain from mentioning that he sincerely regrets
having to partially dissent in this case. This is because it involves a person with disabilities
wh ose situation merited very special and prompt attention by the State.

90. However, he has proceeded as indicated in this partially dissenting opinion because

respect for human rights supposes strict compliance with the law T in this case, international
law i and its component, inter  -American human rights law, which assign s the Court the
function of imparting justice in keeping with what the law establishes and not with what it
would like. Respect for this premise allows the principle of legal certainty and sec urity to
function to the benefit of human rights, by guaranteeing to all the parties who appear before

the Court, the due and prior knowledge of the applicable norms, with all their strengths and
weaknesses.

Eduardo Vio Grossi
Judge
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CONCURRING AND PARTIALLY DISSENTING OPINION OF
JUDGE HUMBERTO ANTONIO SIERRA PORTO

INTER -AMERICAN COURT OF HUMAN RIGHTS
CASE OF GUACHALA CHIMBO ETAL. V. ECUADOR
JUDGMENT OF MARCH 26, 2021

( Merits, reparations and costs )

1. With my usual respect for the majority decisions of the Inter -American Court of Human
Rights (hereinafter fithe Court 0 ) the purpose of this opinion is to explain my partial dissent from

the first operative paragraph in which the international responsibilit y of the State of Ecuador
(hereinafter fithe State 0 r diEcuador 0) is declared for the joint violation of the rights to recognition
of juridical personality , life, personal integrity , personal liberty , access to information , equality
before the law and health of Luis Eduardo Guachala. This opinion supplements the position already
indicated in my partially dissenting opinions in the cases of Lagos del Campo v. Peru,! Dismissed
Employees of Petro Peru et al. v. Peru,? San Miguel Sosa etal. v. Venezuela ,® Cuscul Pivaral et al.
v. Guatemala ,* Muelle Flores v. Peru,® the National Association of Discharged and Retired Employees

of the National Tax Administration Superintendence (ANCEJUB-SUNAT) v. Peru,® Hernandez v.
Argentina 7 and Indigenous Communities of the Lhaka Honhat ( Our Land ) Association v. Argentina ;8
as well as my concurring opinions in the cases of Gonzales Lluy et al. v. Ecuador ® and Poblete
Vilches et al. v. Chile in relation to the justiciability of Article 26 of the American Convention on

Human R ights (hereinafter fithe Convention 0 r dithe ACHR).0

2. Therefore, first, | will reiterate my position concerning the problems of interpretation and

legal substantiation of the theory of justiciability of Article 26 of the American Convention and the
t Cf. Case of Lagos del Campo v. Peru. Preliminary objections, merits , reparations and costs . Judgment of August
31, 2017. Series C No. 340. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

2 Cf. Case of Dismissed Employees of  Petro Peru etal. v. Peru. Preliminary objections, merits , reparations and costs
Judgment of November 23, 2017. Series C No. 344 . Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

8 Cf. Case of San Miguel Sosa et al. v. Venezuela. Merits, reparations  and costs . Judgment of February 8, 2018.
Series C No. 348. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

4 Cf. Case of Cuscul Pivaral etal. v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment of
August 23, 2018. Series C No. 359. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

5 Cf. Case of Muelle Flores v. Peru. Preliminary objections, merits , reparations and costs . Judgmentof March6, 2019.
Series C No. 375. Partially dissenting  opinion of Judge Humberto Antonio Sierra Porto.

6 Cf. Case of Case of the National Association of Discharged and Retired Employees of the National Tax Administration
Superintendence  (ANCEJUB-SUNAT) v. Peru. Preliminary objections, merits , reparations and  costs . Judgment of November

21, 2019. Series C No. 394. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

7 Cf. Case of Hernandez v. Argentina. Preliminary objection, merits , reparations and costs . Judgment of 2on
November 22, 2019. Series C No. 395. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto.

8 Cf. Case of the Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina. Merits,
reparations and costs . Judgment of February 6, 2020. Series C No. 400. Partially dissenting opinion of Judge Humberto
Antonio Sierra Porto.

° Cf. Case of Gonzales Lluy et al. v. Ecuador. Preliminary objections, merits , reparations and costs . Judgment of
September 1, 2015. Series C No. 298. Concurring opinion of  Judge Humberto Antonio Sierra Porto.

10 Cf. Case of Poblete Vilches etal.v. Chile. Merits, reparations and costs . Judgment of March 8, 2018. Series C No.
349. Concurring opinion of  Judge Humberto Antonio Sierra Porto.



practice assumed by the Court of addressing its alleged violations in the same operative paragraph.

Second, | will present some consideration on the nature of theright to health and its effects on this
case, particularly in relation to the model of access to health ordered by the majority of the Court
l. THE PROBLEMS CONCERNING THE JUSTICIABILITY OF ARTICLE 26 OF THE

AMERICAN CONVENTION

3. In previous separate opinions, | have set out in detail numerous arguments that reveal the
logical and legal contradict ions and inconsistencies from which the theory of the direct and
autonomous justiciability of economic, soci al, cul tural

ESCERO) via Article 26 of the American Conventi othe suff e
maj ority of the Court 6s |lLagbgdelangpd nw Perut diseegamsateee ordifary

meaning of the American Convention as the treaty that grants competence to the Court ; ignor es

the rules of interpretation of the Vienna Convention on the Law of Treaties; ! alters the nature of

the obligation of progressivity clearly established in Article 262 ignor es the intention of the States

embodied in Article 19 of the Protocol of San  Salvador ®* and under mi nes the Couint és | e
the regional sph ere, * to mention only some of the arguments.

4, On this occasion, it is not my intention to pursue this line of thought further, but rather to

focus attention on a practice related to this legal position that is revealed when declaring the
violationsinthe  operative paragraphs,  and also when addressing the allegations in the one and the
same chapter.

5. As | pointed out in the cases of ANCEJUB-SUNAT v. Peru,’ Hernandez v. Argentina ¢ and
Casas Nina v. Peru,'” the Court has modified randomly and without justification its method of
determining the conclusions that it expresses in the operative paragraphs of the judgments

delivered in contentious cases. This is especially problematic because it seeks to render invisible

the internal di sagreements on the scope of Article 26 of the Convention.

6. This method that assembles in a single operative paragraph all the violations that

substantiate the international responsibility of the State, also reduces the legitimacy provided by

the unanimous position of the Court. | refer to the fact that although the main or original legitimacy

of the Courtés decisions is conf er rteeRuldsyfPtoteduremathiois i t i es
enhanced more effectively when all the judges agree on the fina | decision. In the instant case, by

including in a single operative paragraph the violations of Articles 3,4, 5,7, 11, 13, 24 and 26 of

1 Case of Muelle Flores v. Peru. Preliminary objections, merits , reparations and costs . Judgment of March 6, 2019.
Series C No. 375.

12 Case of Cuscul Pivaral etal.v. Guatemala. Preliminary objection, merits , reparations and costs . Judgmentof August
23, 2018. Series C No. 359.

18 Case of Poblete Vilches etal.v. Chile. Merits, reparations and costs . Judgment of March 8, 2018. Series C No. 349.

14 Case of the Dismissed Employees of Petro Peru etal.v. Peru. Preliminary objections, merits , reparations and costs
Judgment of November 23, 2017. Series C No. 344.

15 Cf. Case of Case of the National Association of Discharged and Retired Employees of the National Tax Administration
Superintendence  (ANCEJUB-SUNAT) v. Peru. Preliminary objections, merits , reparations and costs . Judgment of November
21, 2019. Series C No. 394. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto, para. 6.

16 Cf. Case of Hernandez v. Argentina. Preliminary objection, merits , reparations and costs . Judgment of November
22, 2019. Series C No. 395. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto, para. 17.

e Cf. Case of Casa Nina v. Peru. Preliminary objections, merits , reparations and costs . Judgment of November 24,
2020. Series C No. 419. Partially dissenting opinion of Judge Humberto Antonio Sierra Porto, para. 7.
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the American Convention , it was not possibleto  express the C o u r tinansmity infinding the State
guilty, or the partial discrepancy in relation to Article  26.

7. This is the reasoning behind my separate opinion because, although | agree with the Court

declaring the violation of Articles 3,4,5,7,11,13 and 24 and, consequently, voted in favor of the

first operative paragraph, the method used by the Court in this judgment did not allow me to

express my legal position adequately in relation to the inadmissibility of the declaration of
international responsibility fo r the violation  of the right to health in light of Article 26 of the
Convention based on the arguments that | will set forth in the following section.

Il THE RIGHT TO HEALTH AND THE CARE MODEL FOR PERSONS WITH
DISABILITIES

8. Following its precedents in the cases of Poblete Vilches v. Chile,*® Cuscul Pivaral v.
Guatemala ° and Hernandez v. Argentina ,% in this judgment the Court recalled that it recognized

health as fia fundamental human right, essential for the satisfactory exercise of the other human

rights and that everyone has the right to enjoy the highest attainable standard of health that allows

them to live with dignity, understanding health not only as the abse nce of disease or infirmity, but

also as a state of complete physical, mental and social well -being derived from a lifestyle that allows

the individual to achieve total balance .0** Then, the Court clarified that #@Ath
protect health tra nslates into the state obligation to ensure access to essential health services,

ensuring effective and quality medical services, and to promote the improvement of the popul ationds
health. &*? In addition, the Court recalled that the dual scope of the ESCER, and of the right to

health , may result in obligations that can be required immediately, and in obligations of a
progressive nature.

9. In the instant case, the Court addressed the scope of the obligation to respect and to ensure

the right to health in relation to its aspects of accessibility and a ccepta bility, referring exclusively

to those that it considered were immediate obligations derived from Article 26 of the Convention,

which it indicated have a special significance in relation to vulnerable and marginalized groups.
Regarding the criterion of accessibility, the Court found it proved that an adequate treatment of
epilepsy, the illness suffered by Mr. Guachala Chimbo, reduced the possibility that this would result

in disabilities. 23 It indicated tha t the victim frequently had to suspend his treatments as he had
insufficient resources to pay for them and, consequently, declared that Ecuador had violated the
right to health inits aspect of access, by failing to provide free treatment for his illness . Then, with
regard to the acceptability and quality of health care, the Court identified as facts that constituted

international responsibility that: (i) there was no record that the type of epilepsy suffered by Mr.
Guachald Chimbo had been identified ; (ii) his medical record did not reveal that he had been

18 Cf. Case of Poblete Vilches etal.v. Chile. Merits, reparations and costs . Judgment of March 8, 2018. Series C No.

349., para. 103,

19 Cf. Case of Cuscul Pivaral etal. v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment of
August 23, 2018. Series C No. 359 , para. 73,

20 Cf. Case of Hernandez v. Argentina. Preliminary objection, merits , reparations and costs . Judgment of 2on
November 2 2, 2019. Series C No. 395, para. 64.

2 Cf. Case of Guachala Chimboetal. vs.Ecuador. Merits, reparations and costs . Judgmentof March 26, 2021. Series
C No. 423, para. 100.

22 Cf. Case of Guachala Chimboetal. vs.Ecuador. Merits, reparations and costs . Judgmentof March 26, 2021. Series
C No. 423, para. 101.

2 Cf. Case of Guachala Chimboetal. vs.Ecuador. Merits, reparations and costs . Judgmentof March 26, 2021. Series
C No. 423, para. 149.



prescribed medication on January 11; (iii) there was no record that he had received the necessary
care given the adverse effects of the medication ordered, and (iv) there was a possible absence of
adequate assistance in relation to the accident he suffered on January 14. 24

10. In addition to declaring the violation of Article 26 for the above -mentioned reasons, the

Court also concluded that the State was responsible for having violated the rights to life and

personal integrity contained in Articles 4 and 5 of the American Convention as they related to  the

right to health . On this occasion, unlike in other cases, % the Court examined the content of these
provisions of the Convention exclusively with regard to

to offer a satisfactory and convincing explanation for the disappearance of Mr. Guachald Chimbo

wh o, since he was interned in a public #Hdstiisivwaplit was i
completely disconnected health care from the rights to life and to personal integrity , blurring the

contents that the Court itself had granted this right and that, from my perspective, are those that

legally substantiate the obligations that must be complied with immediately in relation to the right

to health .

11. As | have indicated , the theorythat the ii ndi vi dual 0 &aghtpte bealth oghould hee
examined in relation to the connected fundamental rights that may be affected T in this case, the

right to personal integrity or to life ifand the fiprogressiveo aspect in relat
the health services provided by t he State is the one that is most precisely in keeping with the

content of the American Convention. The use of connectivity as an indirect mechanism for the

protection of the ESCER is an effective mechanism for the protection and guarantee of the rights of

the victims .?” Indeed, this line of argument does not prevent the Court from making important

progress in relation to the requirements of availability, accessibility, acceptability and quality in the

provision of health services, as well as the obligation t o regulate, monitor and oversee the provision

of services in private health centers. And this is without the need to create a new right, but rather

providing meaning and scope to rights such as to life and to integrity that are contained in the

Convention and, therefore, have been accepted by the States Parties as grounds for the Court 6s
jurisdiction. 28

12. The judgment of the Inter -American Court in this case assertsthat , based on the provisions
of the American Convention and of its Article 26, the Statesth at signed this international instrument

are bound to comply with the right to health and this is reflected in the State 6 gluty to ensure
access to essential health services immediately . Even though it is possible to note that this
interpretation by the Inter -American Cour t is phase with or corresponds to the most recent
development s of some States of the region, such as Colombia ,?° it is unclear whether the same
conclusion can be reached for the other States.

2 Cf. Case of Guachala Chimboetal. vs.Ecuador. Merits, reparations and costs . Judgment of March 26, 2021. Series
C No. 423, paras. 152 to 155.

% Cf. Case of Poblete Vilches etal. v. Chile. Merits, reparations and costs . Judgment of March 8, 2018. Series C No.
349 . Concurring opinion of  Judge Humberto Antonio Sierra Porto, para. 6.

26 Cf. Case of Guachala Chimboetal. vs.Ecuador. Merits, reparations and costs . Judgment of March 26, 2021. Series
C No. 423, para. 164.

z Cf. Case of Gonzales Lluy etal. v. Ecuador. Preliminary objections, merits , reparations and costs . Judgment of
September 1, 2015. Series C No. 298. Concurring opinion of  Judge Humberto Antonio Sierra Porto, para. 30.

28 Cf. Case of Gonzales Lluy etal. v. Ecuador. Preliminary objections, merits , reparations and costs . Judgment of
September 1, 2015. Series C No. 298. Concurring opinion of Judge Humberto Antonio Sierra Porto, para. 31.

2 Cf. Colombian Constitutional Court . Judgments T-012 of 2020, T -508 of 2019, and T-001 of 2018, among others.
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13. The Court establishes in the judgment t hat i t A nadbtoadgegional consensus in relation

to consolidation of the right to health, which is explicitly recognized in various Constitutions and

internal laws of the States of the region. 0 However, | find that this assertion is not reasonable
because it is too general. Just to mention some of the references, neither a rticle 19 of the
Constitution of Chile, nora rticle 46 of the Constitution of Costa Rica establish theright to health in
the way the Court indicates. In other words, this position does not take into consideration the
different contexts, the range of the discussions in each State, the different designs of the domestic
legal systems, or simply the real possibilities of implement ing the declarations.

14. In this case, itis  clear that the internationally wrongful act is founded on the absence of free
treatment for Mr. Guachald Chimbo, understood as an obligation that must be complied with
immediately, as well as the lack of quality of the medical care at the time of his hosp italization.
Even though the Court took the laws of Ecuador into account, in particular article 53 of the
Constitution in force at the time of the facts, whi ch o]
careo for persons wit h idastablishe H ahigh eegignal stamahid m ¢his tegard,
which has no basis in the Convention. As | have indicated, Article 26 merely refers to an objective

to achieve progressively the full realization of the rights derived from the economic, social,
educ ational, scientific and cultural provisions, subjectto  available resources, and does not refer to
any obligation of an instantaneous nature to standardize or equalize the position of each of the

States in order to comply fully and instantaneously with the ESCER.®

15. Although, on this occasion, the Court did not order measures of reparation or guarantees of

non -repetition  expressly addressed at the implementation of specific models of health care, its

reasoning on Ecuador ds i nt er nilemgto povidelfreetreanprdinthisdasel i ty f or
warrants some considerations on the object and purpose of the work of the San José Court in

relation to the mechanisms to comply with the treaty -based obligations, especially as regards their

social benefit aspe cts.

16. As | have been indicat ing since | was a judge of the Constitutional Court of Colombia, the

aspect of the right to health as a social benefit obliges the State fto rationalize the allocation of

investment to ensure that its guarantee has a comprehensive scope, given the need for

sustainability that the guarantee of other rights also involves. 0% Indeed, although this case refers

to the right to health inrelationto persons with disabilities , in a context of scarce resources, it is

necessary to take into account that the guarantee of the right to health may af f ect t he St
capacity to respond to the needs of persons whose access to housing, food, water, employment

and social security, among other matters, is also unsatisfied. This may lead to the conclusion that,

in certain cases, it is necessary to adopt an approach that takes into account the needs of society

as a whole, instead of focusing on the specific needs of a particular group. 33

17. Furthermore, itis  also necessary to take into accoun t the effects of the judicial decision vis -
a-vis the State model protected by the inter -American system for the protection of human rights
Al t hough the judges can and should delineate some of the

30 Cf. Case of Guachalda Chimbo etal. v. Ecuador . Merits, reparations and costs . Judgment of March 26, 2021. Series
C No. 423, para. 99.

81 Cf. Case of Cuscul Pivaral etal. v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment of
August 23, 2018. Series C No. 359 , Partially dissenting opinion of Judge Humberto Antonio Sierra Porto, para. 9.

32 Colombian Constitutional Court , Casefile T-1080/07. Judgmentof December13, 2007. Judge rapporteur, Hum berto
Antonio Sierra Porto, p. 10.

s Cf. Case of Cuscul Pivaral etal. v. Guatemala. Preliminary objection, merits , reparations and costs . Judgment of
August 23, 2018. Series C No. 359 , Partially dissenting opinion of Judge Humberto Antonio Sierra Porto, para. 14.
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are ensured, it is e ssential that the meaning and scope that the Court gives to these obligations
leaves the State an adequate room for maneuver through its different branches or public
authorities. In this regard, it should be recalled that States must have a certain degree of flexibility

that allows them to meet their international commitments within their material possibilities, and

based on their particular context and social demand. Therefore, it is necessary to avoid pro moting
an extensive interpretation of the position assumed in this ju dgment in relation to free health
treatments for persons with disabilities, because the context of the country, the available resources,

and the effect that  according priority to a certain right or group may have on the other economic,

social and cultural  rights of the population as a whole must always be taken into account . Within
its sphere of competence, the Court should recognize that it is the States themselves, through their

competent organs as established in domestic law, that are in the best positio n to take decisions on
how to invest available resources in order to ensure both the right to health and other rights

recognized in their domestic laws and in the American Convention . Thus, the failure to implement

a specific model cannot, of itself, entai | a violation of their international obligations in the area of

the right to health

Humberto Antonio Sierra Porto
Judge



CONCURRING OPINION OF
JUDGE EUGENIO RAUL ZAFFARONI

TO THE JUDGMENT OF MARCH 26, 2021
OF THE INTER -AMERICAN COURT OF HUMAN RIGHTS

IN THE CASE OF GUACHALA CHIMBO ETAL. V. ECUADOR

I. The forced disappearance of persons requires the concurrence of three elements:
(1) deprivation of liberty; (2) direct intervention of state agents or their acquiescence, and
(3) refusalto  acknowledge the detention or to reveal the v i ct ifata @ravhereabouts.

| present my opini on that the three elements are present in the instant case and,
therefore, it should be considered a case of forced disappearance

1. Deprivation of liberty . The victim was in a psychiatric establishment; in other
words, a mental asylum. It is well known that psychiatry has had a murky past that, over
the last 50 years, has led to a radical change in the theoretical and practical paradigm,
based on the so -called deinstitutionalization movement, regarding which there is extensive
literature  (for example, Stroman, Duane , The Disability Rights Movement. From
Deinstitutionalization to Self -determination , University Press of America, 2003; B asaglia,
Franco, La institucion negada. Informe de un hospital psiquiatrico , Barral Editores,
Barcelona, 1970; Basaglia, F. , Langer, M. , Caruso | , etal. , Razon, locura y sociedad , Siglo
XXI, Buenos Aires, 1979; Basaglia, Franco, La mayoria marginada , Ed. Loia, Barcelona,
1973; Guattari, F., La intervencion institucional , Folios, M exico, 1967; Szasz, T.,
Esquizofrenia , Premia, México, 1979).

This movement has resulted in numerous legal reforms in the different countries
regul at i n gcalledpsychiatsicdaw .0 Their general purpose is to prevent that, under
the pretext of i pr ot ebehavioornis practiaed that is similarl to parfitive
control and even includes undertones of greater cruelty, with invasive treatments, arbitrary
deprivation of liberty , and even torture

At the same time, in several of our countries the right of institutionalized psychiatric
patients has been recognized to be protected by applications for habeas corpus or similar
remedies t hat safeguard individual liberty. It cannot be ignored that institutionalized
psychiatric patients are in a situation of much greater vulnerabil ity and defenselessness
that persons deprived of liberty in prisons, so that measures to protect them under
domestic law should be reinforced.

This situation of the rationalization of abuses against liberty and health under the
guise of therapy reache d dangerous extremes even for political freedom, when psychiatry
was manipulated to pathologize opponents and dissidents, as in the case of Soviet
psychiatry , but also with the pathologization of non -binary sexuality and with the survival
of Mor el 6s onhthepey,iwhichavdsiupheld in some countries even after the start of
the | ast century:psAlcthhoaughy 0fi awvatsi an extreme movement,
attention to the situation of persons deprived of liberty in mental asylums (for example,
Szasz, T ., Lafabricacién de lalocura. Estudio comparativo de la Inquisicién y el movimiento
en defensa de salud mental, Kairés, Barcelona, 1981). In North American sociology, a
turning point was marked by the well -known research of the interactionist of the Chicago
School , Erving Goffman ( Asylums: Essays on the Social Situation of Mental Patients and
Other Inmates , 1961) , and hi s subsequent devel opment of t h
institution.o

The circumstance that the victim i estalilishinent dase was
in the sense that the patients were not prevented from leaving the mental asylum i does
not mean that they were not deprived of liberty, and it is not significant in this respect that
he had ent ered the establishment voluntarily or with the consent of his mother; the victim



in this specific case was effectively deprived of hi
establishment.

It is known that padded cells, straitjackets, and cold showers have not been used
for several decades because th  ose elements have become unnecessary with the use of

psychotropic medication i revealed in psychiatric jarg  on when this is referred to as a
fichemical straitjacket. o Thr ough o uurisprudénee o©ffr aumi n a l d
countries and even, explicitly, in some codes, the provision of incapacitating drugs is rightly

equated to physical violence for coercive effects and other offenses against liberty.

It has been proved, and was made clear during the hearing, that the victim had
been medicated with an exagge rated dose of sedatives; in other words, he was under the
effects of incapacitating drugs or a fAchemical strai
mentioned rational equivalence of laws, doctrine and jurisprudence, has the same factual
and legal effects a s if he had been handcuffed or tied to his bed.

Under the effects of such a dosage of psychotropic drugs the individual is T at the
very least T severely limited in his movements, not to mention the presence of the
psychological effects on his conscious ac tivity and the correct function ing of his sensory

activity, which is to say that he was deprived of his liberty, even though the establishment
was not fAclosed. 0O

An i ndi vliberty B IreStscted or eliminated by both physical and chemical
means and, in  the instant case, the victim was clearly deprived of liberty by chemical
means, based on the high dose of medication prescribed by the treating physician , and
nothing indicates that he had not taken th is, especially when it is a known practice that
psychi atric patients in mental asylums are frequently sedated generously to prevent them
from Acausing troubl e. o

2) Direct intervention of state agents o r their acquiescence . The
establishment in which the victim was deprived of liberty was public and the doctors and

staff were public officials; that is beyond doubt in this case.

The legal concept of forced disappearance  of persons does not require that the
public officials deprived someone of their liberty with wilful intent of making that person
disappear . It is known that, in many well -known cases, this  wilful intent fiab i ndoesi o0
not exist. There are numerous very clear instances of these human rights violations without
any wil fudbiinn inthé cagedf the officials, t he wilful intentis  fiex post factum ¢
that is, after what happens to the victim and is not known.

In this case itis eviden t that a person was deprived of liberty; that this deprivation
of liberty was by state officials, and that the person disappeared.

3) Refusal to ackn owledge the detention or to reveal the fate or
whereabouts of the victim . It has not been proved that the victim left the establishment
and, furthermore, in the condition in which he was, under the effects of a strong dose of
psychotropic drugs T in other words, deprived of liberty or, at least, to a great extent
prevented from  moving freely and with full conscious awareness T itis almost implausible
that he abandoned the establishment and that, in addition, he did so without his clumsy
movements attract inganyoneo6s aantthatnoibne abserved that a person in those
cond itions was leaving. There were no witnesses to his purported departure or any written
record of this; it is based merely on the statements of the same personnel who kept him
deprived of liberty, and who say that they never saw him again.

Itis even more i mplausible that, in the aforementioned conditions, he was able to
go far away and hide up until the present; not only, due to his specific condition due to the
effects of the psychotropic drugs, but also due to his previous deteriorated state and that
he w as dependent on the members of his family. Even more significant were the facts that
his mother had been unable to see him and that he had suffered a fall that required a



suture, without its significan ce being specified, although it appears that the injury was to
his brow.

It is known that it is impossible to obtain so -call ed finegative evidence,
the instant case, would be proof that he did not leave the mental asylum. If it were
necessary to rule out the forced disappearance of anyone deprived o f liberty based on the

mere assertion by the public officials who were keeping him deprived of liberty that the

di sappeared person had fAdeparted, 06 without provi di ng
possible to prove this human rights violation or the corresp onding offense, because this is

the allegation most commonly used in such cases.

Consequently, in each case it is necessary to evaluate the particular circumstances
that make the version of the Adeparturedo more or | es:c
all the indications, which are especially serious, precise and concordant, converge on the
scant probability of confirming that hypothesis, which is only a mere statement by those
who supposedly would be the foremost suspects. In addition, the State did n ot question
other patients or staff of the mental asylum to request more details about the supposed
fideparture. o

In the instant case, everything indicates that the most probable explanation is that
he di deave.od Si nce there i s noevidence iregartingy hisralegeda b | e
d e p a r twhichei®only remotely probable, a doubt arises that leads to the hypothesis
that, among the officials, there must be one or several who know what occurred and could
explain what happened to the victim. Those officials would be acting with wilful intent;
precisely the wilful intent not to reveal the fate or whereabouts of the victim; this is why |
indicated above t habibitiowi li fsuln oitah tr eelgéucidrues e it i sexa wi |l fu
postfactum 0 as rsewha really happened to the victim and that is unknown, because
if it were known this offense would be excluded. The State has never questioned those

) ien 1}

officials because, based on the simple allega tion of the fAdeparture, o the
searched outside the asylum for an epileptic patient, deteriorated by repeated seizures
that had gone unmedicated , and under the effects of psychotropic drugs.

The offense of forced disappearance of persons does not presume any wilful intent
prior to what happens to the victim or even with regard to any eventual harm that he may

have suffered, which is precisely what is unknown . Rather the objective nature of the
offense is completed, subjectively, with the wilful intent not torevealthe v i ct ifame®rs
whereabouts; in other words, the intention to maintai

fate or whereabouts  over time .

In this case, there are real indications that some of the officials are aware of this
and ha ve wilfully failed to reveal what happened up until the present time . Therefore, the
State should investigate this hypothesis which it failed to investigate demonstrating, at the

very least, extreme negligence; and it should do so now despite the time that has passed
with the inevitable dispersion of evidence.

Il. Based on the foregoing, forced disappearance is not an instantaneous o ffense,
but rather a permanent or continuing offense; that is, it has a certain duration while it is
being committed that, in the case of an omission, begins at the time the obligation to act
of the active subject arises i in other words, the obligation to reveal the fate or
whereabouts of the person T and it extinguishes at the time when th is is known. And, it is
not until the latter occurs that the calculation of the statute of limitations on the criminal
action for the offense of forced disappearance wou Id begin . Accordingly, intheinstantcase,
the State has the obligation to investigate and, as appropriate, prosecute and punish the
perpetrators.

Even in cases in which, long after the disappearance commenced, information is
found that al | oswdeathttd lee verified, tthe wifiense that would eventually
prescribe would be the possible homicide T unless the provisions of domestic or
international law established that this was imprescriptible T but not the forced



disappearance, because calculation of the statute of limitations on the criminal action would
begin from the time that the victimés death was known

lll. 1consider that, in the instant case, it is essential to classify the offense as forced
disappearance of persons because , otherwise, inany other similar situation of disappeared
person s following their deprivation of liberty in mental asylums, but committed in the
context of a systematic practice, th at could not be declared a crime against humanity, and
this would be a cause for extreme conc ern.

This act, as it does not correspond to a systematic practice, cannot be considered a
crime against humanity ; however, the problem is that, if it is not classified as forced
disappearance, if it had occurred in the context of a systematic practice, it would not be a
crime against humanity either, disregarding the fact that the systematic practice does not
conceptualize fo rced disappearance, but rather it endows it with the nature of a crime
against humanity: if the species did not exist, the genus could not exist.

| understand that it is essential to avoid this consequence simply because,
otherwise, the provisions of the 1 994 Inter -American Convention on Forced Disappearance
of Persons, the 2006 UN International Convention for the Protection of All Persons from
Enforced Disappearances  and all the other similar international norms would be ineffective
in relation to forced d  isappearances in mental asylums.

IV. | submit this  concurring opinion  because a careful reading of the text of the
judgment reveals that it recognizes all the elements of the forced disappearance of persons
and also assigns all the legal consequences, b ut omits the explicit mention of this

categorization.

| understand that when a thing has all the elements and consequences that
correspond to it, based on the principle of identity supported by logic from the times of
Parmenides and followed by Aristotle, it is the same thing (A = A); therefore, | consider
that it is necessary to clarify this, ratifying this
the effectiveness of the international law in force on forced disappearance of persons in
cases of disappear ances of psychiatric patients deprived of liberty in public establishments.

Based on the above, | submit this concurring opinion with the foregoing clarification.

Eugenio Raul Zaffaroni
Judge



CONCURRING OPINION OF
JUDGE RICARDO C. PEREZ MANRIQUE
CASE OF GUACHALA CHIMBOETAL. V.ECUADOR
JUDGMENT OF MARCH 26, 2021

( Merits, reparations and costs )

l. INTRODUC TIO N

1. The judgment declares the violation of the rights to recognition of juridical
personality , life, personalintegrity , personalliberty , dignity , accesstoinformation , equality
and health , in accordance with  Articles 3, 4, 5, 7, 11, 13, 24 and 26 of the American
Convention on Human Rights (hereinafter A t hGonven tion 0 )in relation to the obligations

to respect and to ensure rights without discrimination and the duty to adopt domestic legal

provisions established in Article s 1(1) and 2 of the Convention , to the detriment  of Luis
Eduardo Guach alad. The judgment also declares that the State is responsible for the
violation of the rights to an effective remedy , judicial guarantees and judicial protection
recognizedin Articles 7(6), 8(1) and 25(1) ofthe American Convention , inrelation to Article
1(1) of this instrument , to the detriment of Luis Eduardo Guachala Chimbo and the
members of his family, Zoila Chimbo Jarro  and Nancy Guachala Chimbo.  In addition, the
State violated the right of these family members of the disappeared victim to know the

truth. Lastly, it declares that the State is responsible for the violation  of the right to
personal integrity , recognized in Article 5(1) of the Convention , in relation to Article 1(2)
of this instrument , to the detriment of Zoila Chimbo Jarro  and Nancy Gu achala Chimbo.

2. The case relates to a s eries of violations that occurred in relation to the
disappearance of Luis Eduardo Guachala Chimb o, a person with disabilities, in January
2004, while he was interned in a public psychiatric hospital in Quito, Ecuador, as well as

the absence of his informed consent for the hospitalization and the treatment received.

3. In this opinion, | concur with the findings of the judgment and submit it in order to:
(i) examine further the way in which | consider that the IACtHR should approach cases

that involve violations of the economic, social, cultural and environmental rights (ESCER),
based on the universality , indivisibility, interdependence and interrelationship of all the

human rights as the grounds for their justiciability , inrelationto  the right to health in the
case of the treatment of mental health; (ii) examine further the concept of intersectionality

in relation to mental health and its possible consequences , and (iii) analyze the events
related to the hospitalization of Mr. Guachald and the relationsh ip between the consent
and his treatment as a person with disabilities, and (iv) the reasons why a situation of

forced disappearance was not established.

. THE ISSUE OF THE RIGHT TO HEALTH AS AN ECONOMIC, SOCIAL AND
CULTURAL RIGHT JUSTICIABLE PER SE

4. The justiciability of the economic, social, cultural and environmental rights has been a

subject of discussion both in legal doctrine and within the IACtHR , and three positions exist in
this regard, as | mentioned, inter alia , in my concurring opinion to the judgment of November
21, 2019, inthe case of the National Association of Discharged and Retired Employees of the
National Tax Administration Superintendence (ANCEJUB-SUNAT) v. Peru.! The first position
proposes that the a nalysis of individual violations of the economic, social, cultural and

1 Cf. Case of the National Association of Discharged and Retired Employees of the National Tax
Administration Superintendence (ANCEJUB-SUNAT) v. Peru. Preliminary objections, merits , reparations and costs
Judgment of November 21, 2019. Series C No. 394.



environmental rights must be made exclusively in relation to the rights explicitly recognized

by Articles 3 to 25 of the Convention and based on what is expressly permitted by the

Addit ional Protocol to  the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights (hereinafter fithe Protocol of San Sal vimiso Anicle 19(6).2
While the second viewpoint asserts that the Court has competence to examine autonomous
violations of the economic, social, cultural and environmental rights based on Article 26 of the
Convention , understanding that they would be justiciable individually. 3

5. As | have mentioned in previous concurring opinions and reiterating the arguments
presented in them, 4 | adhere to a different position based on the universality, indivisibility,
interdependence and interrelationship of the human rights, to maintain that the Court has

competence to examine violation of the economic, social, cu [tural and environmental rights.
And this is due to the conviction that human rights are interdependent and indivisible so that
the civil and political rights are interwoven with the economic, social, cultural and

environmental rights and, in circumstances such as those of this case, they cannot be
separated.

6. This is why | have asserted that the ir interdependence and indivisibility allow the human

being to be observed integrally as the titleholder of all rights and this has an impact on the
justiciabili ty of each of his rights. A similar perspective is asserted in the Preamble to the
Protocol of San Salvador: fiConsidering the close relationship that exists between economic,

social and cultural rights, and civil and political rights, in that the different categories of rights
constitute an indivisible whole based on the recognition of the dignity of the human person,

for which reason both require permanent protection and promotion if they are to be fully

realized, and the violation of some rights in favor of the realization of others can never be
justified . o

7. In this perspective , Article 26 of the Convention functions as a framework article ,
in the understanding that it makes a general reference to the economic, social, cultural
and environmental rights , and refers us to the OAS Charter for the description and
determination of them . The Protocol of San  Salvador individualiz es and provides content

to the economic, social, cultural and environmental rights . The Protocol mentions that it is

essential that those rights be reaffirmed, developed, perfected and protected (see

2 Cf. Case of the "Juvenile Re -education Institut e" v. Paraguay. Preliminary objections, merits , reparations

and costs . Judgment of September 2, 2004. Series C No. 112 , or the Case of the Yakye Axa Indigenous
Community v. Paraguay. Merits, reparations and costs . Judgme ntof June 17, 2005. Series C No. 125 , to mention
just two examples. Also, the Case of Gonzales Lluy etal.v. Ecuador. Preliminary objections, merits , reparations
and costs . Judgment of September 1, 2015. Series C No. 298.

3 Cf. Case of Lagos del Campo v. Peru. Preliminary objections, merits , reparations and costs . Judgment of

August 31, 2017. Series CNo. 340, paras. 142 and 154; Case of Dismissed Employees of  Petro Peru etal.v. Peru.
Preliminary objections, merits , reparations and costs . Judgment of November 23, 2017. Series C No. 344, para.
192; Case of San Miguel Sosa etal. v. Venezuela. Merits, reparations and costs . Judgment of February 8, 2018.
Series C No. 348, para. 220; Case of Poblete Vilches etal.v. Chile. Merits, reparations and costs . Judgment of
March 8, 2018. Series C No. 349, para. 100; Case of Cuscul Pivaral etal. v. Guatemala. Preliminary objection,
merits , reparations and costs . Judgment of August 23, 2018. Series C No. 359, paras. 75 to 97; Case of Muelle
Flores v. Peru. Preliminary objections, merits , reparations and costs . Judgment of March 6, 2019. Series C No.
375, paras. 34 to 37; Case of the National Association of Discharged and Retired Employees of the National Tax
Administration Superintendence (ANCEJUB-SUNAT) v. Peru. Preliminary objections, merits ,reparations and costs
Judgment of November 21, 2019. Series C No. 394, paras. 33 and 34; Case of Hernandez v. Argentina.
Preliminary objection, merits , reparations and costs . Judgment of November 22, 2019. Series C No. 395, para.
62, and Case of the Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina. Merits,
reparations and costs . Judgment of February 6, 2020. Series C No. 400, para. 195.

4 Cf. Concurring opinion s to the judgment of ~ November 21, 2019, inthe Case of the National Association of

Discharged and Retired Employees of the National Tax Administration Superintendence (ANCEJUB-SUNAT) wv.
Peru; tothe judgmentof =~ November 22, 2019 ,inthe case of Hernandez v. Argentina ;tothe judgmentof February
6, 2020, in the  Case of the Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina
and to the judgment of  July 15, 2020, inthe Case of the Workers of the Fireworks Factory of Santo Antonio de
Jesls and their families v. Brazil .



Preamble). Finally, a series of instruments of the inter -American corpus juris also refer to
the ESCER.

8. Accordingly, | consider that thi s judgment demonstrates the coexistence of several
rights of the victim that are indivisible and justiciable before this Court per se. Therefore,
Article 19(6) of the Protocol of San  Salvador does not represent an impediment for the
Court to consider their  joint violation.

9. In the instant case, as indicated in the first operative paragraph, the Court has

declared the violation of the rights to recognition of juridical personality , life, personal
integrity , personal liberty , dignity , access to information , equality and health, in
accordance with  Articles 3, 4, 5, 7, 11, 13, 24 and 26 of the Convention , in relation to
Article s 1(1) and 2 of this instrument. | understand that, based on the conception that |

have asserted in relation to the interpr etation and application of the American Convention
the right to health is justiciable in function of the coexistence of the violation  of various
rights of the Convention, without the need to resort to justifications based on an
autonomous referral to Article 26 of the Convention. On this basis, the referral to Article
26 is, in my opinion, unnecessary or at least superfluous

[l INTERSEC TIONALITY IN THE ANALYSIS OF INEQUALITY AND
DISCRIMINATION

10. Inthis section , | will examine the concept of intersectionality, with special emphasis
on mental health , and the consequences of the intersectional approach.

11. The point of departure in this case is that Mr. Guachald Chimb o was born po or,
suffer ed from epilepsy, an illness that requires special care and treatment, and the absence
of treatment results in the need for psychiatric care.

12. Regarding the intersectionality of the factors of vulnerability, paragraph 91 of the

judgment indicates that iin the caseo,dthe diverses Eduard
grounds for discrimination alleged in this case are verified, different factors of vulnerability

or sources of discrimination associated with his condition as a person with disabilities and

his financial situation T owing to the situation of extreme poverty in which he lived T had

coalesced intersectionally. Thus, the Court stresses that the lack of financial resources may

hinder or preclu de access to the medical care required to prevent possible disabilities or to

prevent or reduce the appearance of new disabilities. Based on the foregoing, the Court

has indicated that the positive measures that States must take for persons with disabiliti es

living in poverty include those necessary to prevent all forms of avoidable disabilities and

to accord persons with disabilities preferenti al trec:
From this we can see that the intersectional approach has an impact on the content and

scope of the St atTe ek fudhedintoghést!with mw examine the concept

of intersectionality and its consequences.

13. As | mentioned in my concurring opinion  with regard to  the judgment in the case of
the Workers of the Fireworks Factory of Santo Antonio de Jesls and their families v. Brazil, I
understand intersectionality as the confluence in a single person or group of persons, who are
victims of discrimination, of the violation of different ty pes of rights which makes them victims

of augmented discrimination. In my opinion, t he confluence of multiple discriminations
increases the devastating effects on the human dignity of the persons who suffer from them

and result s in a greater and more diver  se violation of rights than when these discriminations

are constituted in relation to a single right. In this regard, intersectionality is constituted when
numerous vulnerabilities coalesce in one person or group of persons, understood as a
deprivation of  rights that produces a more intense discrimination, aggravated by asymmetry

in relation to the rest of society and due to the simultaneousness, which also allows a group

5 Cf. Case of Ximenes Lopes v. Brazil. Judgment of July 4, 2006. Series C No. 149 , para. 108.



or typology with special conditions of vulnerability to be identified.

14. The theor y of intersectionality has usually been applied to examine two structures of

power and discrimination: racism and sexism. The first person to address the concept of
intersectionality was Ki mberl e Crenshaw when indicat
combined race and sex discrimination. o0 Thus, compared t
descendant man, their situation may be similar or different, but involves greater vulnerability. 6

She also developed its significance when designing and evaluating policies in order to avoid

remedies focused on the acceptance of the predominant factor of discrimination that make the

intersection of other factors of discrimination invisible. 7 This concept has evolved  taking into

account other factors of vulnerability, such as in the i nstant case in which  Mr. Guachala is a

person with disabilities who is in a vulnerable financial situation. Also, Mr. Guachala was a

young man suffering from a neurological disorder that ha d not been treated promptly or

effectively owing to his condition of poverty, and this culminate d in his admittance to a

psychiatric hospital and his disappearance up until the present time.

15. With regard to disabilities as a factor of intersecti onal discrimination, in its General
Comment No. 3,the  Committee on the Rights of Persons with Disabilities establishe d that the
ficoncept of intersectional discrimination recognizes that individuals do not experience
discrimination as members of a homogenous grou p but, rather, as individuals with

multidimensional layers of identities, statuses and life circumstances. It acknowledges the lived

realities and experiences of heightened disadvantage of individuals caused by multiple and

intersecting forms of discrimina tion, which requires targeted measures to be taken with

respect to disaggregated data collection, consultation, policymaking, the enforceability of non -
discrimination policies and the provision of effective remedies e

16. Regarding the vulnerable financi  al situation as an aspect to be taken into account, % the
Inter - American Commission on Human Rights has referred to the differentiated impact of
poverty as a factor of vulnerability that is enhanced and increased when it is added to the
vulnerabilities of certain groups in the population, such as among women and among children
and adolescents.

17. At the level of the universal system for the protection of human rights, added to what

has been menti oned in the judgment, the United Nations High Commissioner for Human

Rights, in his 2017 report to the Human Rights Council, referred to the impact of multiple and

intersecting forms of discrimination and violence in the context of racism, racial discrimin ation,
xenophobia and related intolerance emphasizing women and girls. 10

18. From a judicial perspective, the consequences of the intersectional approach
include, above all: (i) the increased impact owing to the sum of vulnerabilities that is
especially ha rmful in relation to persons or groups who are victims; (i) the demand on the
State for a complex action of prevention, in which each vulnerability must be considered
individually, but jointly, together with  specific actions to respond to the summation of
vulnerabilities; (i) the need for policies that include all the social, economic, health,

6 Cf. Kimberle Crenshaw, fiDemarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics , @niversity of Chicago Legal Forum 1, No. 8,
1989, p. 149. Available at :

https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf

7 Cf. Kimberle Crenshaw, supra, p. 152.

8 Committee on the Rights of Persons with Disabilities . General Comment No. 3 on women and girls with
disabilities. CRPD/C/GC/3 , November 25, 2016, para 16.

° Cf. IACHR, Report on poverty and human rights in the Americas , OEA/Ser.L/V/II.164, September 7, 2017 .
10 Cf. Human Rights Council , Impact of multiple and intersecting forms of discrimination and violence in the

context of rac ism, racial discrimination, xenophobia and related intolerance on the full enjoyment of all human

rights by women and girls , Report of the  United Nations High Commissioner for Human Rights , April 21, 2017,

UN Doc. A/HRC/35/10.


https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf

educational and other aspects to act on the consequences of intersectionality on the
persons and groups affected.

19. In the case of disabilities, policies must be developed based on the social model of
disabilit y. This model is based on the fact that the causes that originate disabilities are

social and not individual and respond to the limitations of society to provide adequate
services for the inclusion of persons with disabilities .!' This social model of disabilit vy is
revealed by the Convention on the Rights of Persons with Disabilities , because it does not
create new rights, but r promorproiet & ang ensupedhe &lland At o
equal enjoyment of all human rights and fundamental freedoms by all persons with

disabilities, and to promote respect for their inherent dignity " (Article 1, CRPD). Therefore,
the purpose of the CRPD is to ensure the non-discrimination of persons with disabilities
Also, article 11 of the Inter -American Convention on the Elimination of All Forms of
Discrimination against Persons with Disabilities defines its objectives as fito prevent and
eliminate all forms of discrimi nation against persons with disabilities and to promote their

full integration into society. 0

V. THE CASE OF MR. GUACHALA CHIMBO  AND EVENTS DURING HIS
HOSPITALIZATION

20. One of the particularities of this case relates
consent at the time of his last hospitalization. The absence of adequate records and of a
thorough investigation give rise to well -founded doubts about his treatment as a person

that the hospital consider  ed to be suffering from a disabilit y, and the conseq uences of the
hospitalization that resulted in his disappearance.

21. In this regard, aspects that should be taken into account include: (1) epilepsyis not
a psychiatric illness; (2) this was not a voluntary hospitalization because Mr. Guachald 6 s

consent was not obtained , and (3) thereasonfor Mr.Guachala 6s second hosipitali za
unclear .

22. The medical record does not reveal any useful evidence or annotation with regard
to a determination of his powers of discernment that would have made him unable to

provide his consent inorder toproceedto admithim .No type of cognitive assessment was
carried out. He was considered to be a person with a disabilit y and, c onsequently, his
mother was asked to give the consent, and even she was not provided with the minimum

necessary information. All the foregoing appears in the documentation provided by the

State.

23. It is worth underlining that the irregularities in relati on to the second hospitalization

I the failure to request consent, the treatment as a person with a disabilit y, and the
intersectionality of his vulnerable financial situation I raise doubts about the need for the
forced hospitalization of Mr. Guachala. It was his mother who gave consent for his
admittance without receiving the necessary information to form a judgment on the real

condition of her son.

24. All the circumstances that occurred from the time of his admittance and during the
hospitalization are questionable from the perspective of the right to health and the
obligation of special care required by a patient interned in a psychiatric hospital. The
documentation that recorded his hospital treatment and the expert evidence reveal
inconsistencies and  a total lack of care and of the treatment that Mr. Guachala required.
In this regard, in the case of Ximenes Lopez v. Brazil, the Court emphasized that "persons
with disabilities  are frequently subject to discrimination owing to their condition, so that

States must adopt the necessary legislative, social, educational, work -related or any other

1 Palacios, Agustina.  fiUna introduccién al modelo social de discapacidad y su reflejo en la Convencién
Internacional sobre Derechos de las Personas con Discapacidad 0 e Nuev@ conceptos claves para entender la
Convencion sobre los Derechos de las Personas con Discapacidad , 02015, Li ma. Available at :
https://www.corteidh.or.cr/tablas/32092.pdf



https://www.corteidh.or.cr/tablas/32092.pdf

measures to eliminate any discrimination associated with mental disabilities and to

promote the full i ntegration of persons sufferTheng from
Court emphasized the vulnerability of persons with disabilities who are institutionalized in
psychiatric institutions because they atoreorotter e fApart.
forms of cruel, inhuman or degrading treatment. The intrinsic  vulnerability of persons with

mental disabilities is  exacerbated by the high degree of intimacy that characterizes the
treatments of psychiatric illnesses, which makes these persons more liable to suffer

abusive treatment when they are institutionalized. "12

25. The consequence of this particular vulnerability is that e stablishments dedicated to

institutionalization must comply with certain requirements and be especially monitored by

the State. Given that ithe medical personnel respon

exercise a strong control or authority over those in their custody. This intrinsic imbalance
of power between a person institutionalized and those who are in authority, is multiplied
exponentially in psychiatric institutions. Torture and other forms of cruel, inhuman or

degrading treatment, when inflicted on such persons violates their mental, physical and
moral integrity,  represents an insult to their dignity and severely restricts their autonomy,
which could result in worsening the illness. "3

V. THE ELEMENTS OF FORCED DISAPPEARANCE WERE NOT PRESENT

26. Paragr aph 227 of the judgment  establishes that "it has been established that the
whereabouts of Luis Eduardo Guachala Chimbo are still unknown. The Court emphasizes

that more than 17 years have passed since he disappeared. The discovery of his
whereabouts is a  just expectation of hi s family and constitutes a measure of reparation

that gives rise to the correlative duty of the State to satisfy it. 14 The remains of a person
who has died and the place where they are found may provide valuable information about

what happened. Additionally, for the families of victims of disappearance, receiving the

bodies of their loved ones is extremely important because it allows them to bury their loved

ones in keeping with their beliefs, and to bring closure to the mourning proces s that they
have been experiencing over the years .0 | wi | | now viewi that this is mot at h e
forced disappearance , as claimed by the representatives , because it does not involve a
systematic and organic act by the State .

27. In this regard, the case law of the IACtHR in cases of forced disappearance has
established the elements that should be present to constitute a violation of the American
Convention. ilt is necessary that the acts or omissi

be attributed to the defendant State. Those acts or omissions may have been committed

by any power or organ of the State, regardless of its rank. Taking into account the dispute

that exists, the Court will proceed to analyze whether the alleged facts can be attributed

to the State and, then, if necessary, it will determine whether they constitute violations of

the American Convention and the othe' Ithastasoa nati ona

established that it must occur within the context of
of forced disappearances, political persecution, or other human rights violations and

therefore cannot be used to corroborate other probative elements .0

28. The European Court of Human Rights took into account the element of systematicity

when examining the case of Antonio Gutiérrez Dorado and Carmen Dorado Ortiz  against
Spain .

12 Cf. Case of Ximenes Lopes v. Brazil. Judgment of July 4, 2006. Series C No. 149 , para. 106.

13 Cf. Case of Ximenes Lopes v. Brazil . Judgment of July 4, 2006. Series C No. 149 , para. 106.

14 Cf. Case of Neira Alegria et al. v. Peru. Reparations and costs.  Judgment of September 19, 1996. Series
C No. 29, para. 69, and Case of Munérriz Escobar et al. v. Peru, supra , para. 124.

15 Cf. Case of Arrom Suhurt etal.v. Paraguay. Merits . Judgment of May 13, 2019. Series C No. 377.

16 Cf. Case of Arrom Suhurt etal.v. Paraguay. Merits . Judgment of May 13, 2019. Series C No. 377.



24, In this case, even though some elements of forced disappearance  are present, the
element of systematicity does  not appear, because a systematic process by the State and
its agents to disappear patients interned in psychiatric hospital has not been cited or noted.

Since disappearance is a situation that subsists over t ime without interruption, this
conclusion determines that the proce sses for the search and  location of Mr. Guachala , and
the eventual holding responsible of the hypothetical perpetrators remain open.

Ricardo C. Pérez Manrique
Judge



